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WASHINGTON, DC 20510

June 27, 2011

The Honorable Lisa Jackson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W,
Washington, DC 20460

Dear Administrator Jackson,

We are writing to you today with our concerns regarding the implementation timeline for the Qil
Spill Prevention, Control and Countermeasure (SPCC) rule for farmers.

First we would like to thank you for finalizing the exemption of milk and milk product
containers from the SPCC rule on April 12, 2011. We appreciate your attentiveness to the
feedback you received from the agriculture community. We also appreciate your willingness to
prevent the unintended consequences of the SPCC regulations, which would have placed a
tremendous burden on the agricultural community.

We are writing to you today with our concerns regarding the implementation timeline for the
SPCC rule for farmers. As you know, last year the EPA proposed extending the compliance date
under the SPCC rule to November of 2011. We applaud EPA’s current extension for farms that
came into business after August of 2002, We also appreciate the efforts of EPA and USDA to
inform farmers about the new guidelines -- in particular, USDA’s new pilot initiative to help
producers comply with the new SPCC rule. However, we remain concerned that EPA has not
yet undertaken the outreach necessary to ensure that all farms have sufficient opportunity to meet
their obligations under the regulation.

SPCC regulations are applicable to any facility, including farms, with an aggregate above-ground
oil storage capacity of 1,320 gallons in tanks of 55 gallons or greater. To comply with this rule,
farms where there is a risk of spilled oil reaching navigable waters may need to undertake costly
engineering services, as well as infrastructure improvements, to assure compliance with the
regulation. Despite setting stringent standards, the EPA has done little to make sure small farms
can mect the requirements set forth in the SPCC rule.

We strongly believe farmers want to be in compliance with the rule, but in order to do so they
will need a longer period during which EPA undertakes a vigorous outreach effort with the
agricultural community. Currently, the farming community in many instances lacks access to
Professional Engineers (PEs). We have heard from many farmers who cannot find PEs willing or
able to work on farms. In some states, no qualified professional engineers have even registered to
provide SPCC consultation, In others, fewer than five have registered. Without access to PEs, it
will be impossible for farmers to become SPCC compliant.



Recently released draft guidance on waters of the United States by the EPA and the U.S. Army
Corps of Engineers also appear to dramatically expand the agencies’ authority with regard to
which waters and wetlands are considered “adjacent” to jurisdictional “waters of the United
States” under the Clean Water Act. Many farm and ranch families are worried that this guidance
could now force them to comply with the SPCC rule, with very little time to do so. Additionally,
the delay of compliance assistance documentation has put farmers far behind the curve in
preparing for compliance. Had the information and documentation been available before the
January grower meetings, the compliance process could have begun before the time intensive
growing season.

Furthermore, EPA still needs to clarify exactly who is responsible for holding and maintaining
the plan, as many farms are operated by people who do not own the land. EPA also needs to
clarify how it plans to enforce the rule.

The last thing we want is for confusion or an overly burdensome rule to disincentivize
compliance. Many farmers do not keep their tanks full during the entire year, and we have
already heard from associations whose members are considering decreasing the size of their
tanks so they will not be subject to SPCC compliance. This could eliminate their ability to buy
fuel in bulk, thus increasing their costs and the costs of food production.

Small family farms have a natural incentive to prevent any possible oil spills on their property.
No one wants more oil spills. In fact, the last people who want to spill oil are family farm
owners. The impact of dealing with a costly clean-up could be devastating to the finances of a
small farm.

We respectfully request that you re-consider the implementation deadline, continue to dialogue
with the agricultural community to answer their questions, and ensure that the rule is not overly
burdensome or confusing. We believe this will help avoid the rule’s unintended consequences.
We appreciate your attention to this important matter.

Sincerely,

ety |t Lo

James M. Inhofe Kent Conrad
United States Senator United States Senator
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Dear Senator Enzi:

Thank you for your letter of June 27, 2011, to the U.S. Environmental Protection Agency regarding the
Spill Prevention, Control and Countermeasure (SPCC) rule. In your letter, you cited concerns with the
implementation timeline for the SPCC rule for farmers and indicated that farmers need additional time
to comply with the rule revisions. I understand your concerns and I appreciate the opportunity to share
important information about assistance for the agricultural community.

By way of background, the SPCC rule has been in effect since 1974. The EPA revised the SPCC rule in
2002 and further tailored, streamlined and simplified the SPCC requirements in 2006, 2008 and 2009.
During this time, the EPA extended the SPCC compliance date seven times to provide additional time
for facility owner/operators to understand the amendments and to revise their Plans to be in compliance
with the rule. The amendments applicable to farms, among other facilities, provided an exemption for
pesticide application equipment and related mix containers, and clarification that farm nurse tanks are
considered mobile refuelers subject to general secondary containment like airport and other mobile
refuelers. In addition, the agency modified the definition of facility in the SPCC regulations, such that
adjacent or non-adjacent parcels, either leased or owned by a person, including farmers, may be
considered separate facilities for SPCC purposes. This is relevant because containers on separate parcels
(that the farmer identifies as separate facilities based on how they are operated) do not need to be added
together in determining whether they are subject to the SPCC requirements. Thus, if a farmer stores
1,320 US gallons of oil or less in aboveground containers or 42,000 US gallons or less in completely
buried containers on separate parcels, they would not be subject to the SPCC requirements. (In
determining which containers to consider in calculating the quantity of oil stored, the farmer only needs
to count containers of oil that have a storage capacity of 55 US gallons and above.)

Your letter expresses concern about a lack of Professional Engineers (PE) available to certify SPCC
Plans. However, most farmers do not need a PE to comply with the SPCC requirements. When the
SPCC rule was originally promulgated in 1973, it required that every SPCC Plan be PE certified.
However, the EPA amended the SPCC rule in 2006, and again in 2008, to create options to allow
qualified facilities (i.e. those with aboveground oil storage capacities of 10,000 gallons or less and clean
spill histories) to self-certify their Plans (no PE required) and, in some cases, complete a template that
serves as the SPCC Plan for the facility. The SPCC rule requires that the owner or operator of the
facility (in this case, a farm) prepare and implement an SPCC Plan. The Plan must be maintained at the
location of the farm that is normally attended at least four hours per day. The EPA updated the Frequent
Questions on the SPCC Agriculture webpage to include this clarification.

Additionally, during development of the SPCC amendments EPA and the U.S. Department of
Agriculture (USDA) gathered information that indicated that approximately 95 percent of farms covered
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by the SPCC requirements are likely to qualify to self-certify their Plan—that is, no PE certification.
Farmers that require the use of a PE and have difficulty finding one before the compliance date may
contact the EPA Regional Administrator for the region in which they are located and request a time

extension to amend and prepare an SPCC Plan.

EPA understands the issues raised by the farm community and is currently evaluating the best approach
to resolve the identified issues. We are working hard to explore viable options for addressing the
concerns you have raised. At a minimum, as noted above, those farmers who cannot meet the November
10, 2011, compliance date may request an extension as provided for specifically under 40 CFR 112.3 (f),
which states:

“ Extension of time: The Regional Administrator may authorize an extension of time for the
preparation and full implementation of a Plan, or any amendment of a Plan thereto, beyond the
time permitted for the preparation, implementation, or amendment of a Plan under this part,
when he finds that the owner or operator of a facility subject to the section, cannot fully comply
with the requirements as a result of either nonavailability of qualified personnel, or delays in
construction or equipment delivery beyond the control and without the fault of such owner or
operator or his agents or employees....”

Among the options we are exploring is an appropriate and expeditious process by which such an
extension could be of value in addressing the legitimate concerns raised on behalf of agricultural
producers.

The Frequent Questions on the EPA’s SPCC for Agriculture webpage reflect this information to ensure
that farmers are aware that an extension is possible and to describe the process to request such an
extension. The address for that website is http.//www.epa.gov/emergencies/content/spcc/spcc_ag.htm.
We will continue to explore opportunities that would trigger approval of such exemption requests and
will investigate mechanisms to help farmers request an extension.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental Relations, at (202) 564-9586.
We also welcome your suggestions for additional outreach and compliance assistance approaches.

Sincerely,
Mathy Stanislaus
Assistant Administrator
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Congress of the Anited States
HWashinnton, DE 20313

August 3, 2012

Administrator Lisa Jackson

U.S. Environmental Protection Agency
Arie!l Rios Building

1200 Pennsylvania Avenue N.W.
Washington, DC 20004

Dear Administrator Jackson,

We write today to express our concern with the Environmental Protection Agency's
(EPA) proposed action partially disapproving of the State of Wyoming's Regional Haze
State Implementation Plan (SIP), which was pubiished in the Federal Register on June
4,2012. The EPA's partial disapproval of the Wyoming SIP ignores the good work of
the Wyoming Department of Environmental Quality (DEQ) and is an unnecessary
overreach on an issue that is best regulated at the state level.

The Wyoming DEQ followed all of the factors specified in the Clean Air Act and
developed a reasonable approach to addressing regional haze. The plan balanced the
need to address regional haze, but in a cost effective manner. The EPA, through its
proposed Federal Implementation Plan (FIP), has recommended a solution that will be
more costly and have only a marginal environmental benefit. This wiil lead to higher
electricity costs and job losses at a time when our economy cannot afford either.

The EPA's partial disapproval of the Wyoming SIP flies directly in the face of the
traditional role of the states. Wyoming citizens should be given deference in
determining how they want to approach an issue related to visibility. The heavy-
handed, top-down approach from EPA ignores the will of the State of Wyoming in an
area that will not improve public health.

In addition to its tremendous cost and marginal benefits, the EPA’s action has created
an increased amount of uncertainty for electric generators in our state. If the EPA
moves forward with its FIP, operators in Wyoming will face regulation from both the
Wyoming DEQ and the EPA. Duplicative regulation is not helpful as we seek to create
jobs and improve our economy.

We are confident the Wyoming DEQ has a reasonable plan to address regional haze.
The approach suggested by the EPA is unnecessary and violates the traditional job of
state regulators to address this issue. We urge you to reverse your decision to partially
disapprove Wyoming's SiP and allow the Wyoming DEQ to address this issue as they
deem appropriate.

Sincerely

John Barrasso, M.D.
Umted States Senator U.S. Representative

InuRET LD PARIR

Mlchael B. Enzi
United States Senator
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AUG 16 2012

Ref: 8P-A

The Honorable Michael B. Enzi
United States Senate
Washington, DC  20510-5004

Dear Senator Enzi:

Thank you for your letter of August 3, 2012, providing comments on the EPA’s proposed action
regarding Wyoming’s State Implementation Plan (SIP) to address regional haze. Your comments
and all others we received during the public comment period for this proposed action will be
reviewed carefully and considered fully as we work toward our decision.

I agree that the Wyoming Department of Environmental Quality (DEQ) has submitted a plan
that, for the most part, will improve air quality in the State; and the EPA has proposed to approve
most of the State’s plan. The EPA is proposing a federal plan because we believe that some of
the State plan’s conclusions regarding the needed visibility improvements were not consistent
with the Clean Air Act's regional haze requirements. ‘

I should note that EPA Region 8 managers and staff have met frequently with representatives of
the Wyoming DEQ regarding addressing regional haze, and we will continue to do so. In
addition, from the two public hearings EPA held in Wyoming, we heard a wide range of views
from a large number of speakers. We've received extensive comments, and we are working to
consider and respond to those comments. Our deadline for making a final decision is October 15.
2012.

Again, | appreciate your writing. We will notify your office as soon as our final decision is
reached. In the meantime, if you or your staff have questions concerning our proposed action,
please contact me, or your staff may wish to contact Sandy Fells, Regional Congressional
Liaison, at 303-312-6604 or fells.sandy@epa.gov.

Sincerely,

es B. Martin
sional Administrator
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Nnited States Senate

WASHINGTON, DC 20510 "

July 23, 2010

The Honorable Lisa Jackson
Administrator

U.S Envirorrnental Protection Agency
1200 Pepnsylvania Ave, NW
Washington, DC 20460

Dear Administrator Jackson,

We write to convey our continued concerns regarding the U.S, Environmental Protection
Agency’s (EPA) latest actions in its review of the National Ambient Air Quality Standards
(NAAQS) as required every five years under the Clean Air Act. The Second Draft Policy
Assessment (PA) for Particulate Matter (PM) released on July 8, 2010 in the Federal Register, if
approved, would establish the most stringent and unparalleled regulation of dust in our nation’s

history.

According to the PA for Particulate Matter, EPA would be justified in either retaining the current
levels of 150 pg/m® for regulating coarse PM or in revising it to levels as low as 65-85 pg/m”,
depending on the emphasis placed on the evidence and uncertainties. A coarse PM NAAQS of
65-85 ug/m’ would be twice as stringent as the current standard. The curvent standards have
been difficult if not impossible for industries in the Western portion of the country to attain,
including agricultural operations.

We respect efforts for a clean and healthy environment, but not at the expense of commmon sense.
These identified levels will be extremely burdensome for farmers and livestock producers to
attain. Whether its livestock kicking up dust, soybeans being combined on a dry day in the fall,
or driving a car down the gravel road, dust is a naturally occurring event.

Producers could potentially be fined for nat meeting the PM standards while still practicing good
management practices on their soils. Considering the Administration’s focus on rural America
and rural economic development, a proposal such as this could have a negative effect on those
very goals. If the EPA publishes a rule that regulates dust at these low levels, excessive dust
control measures could be imposed which could slow economic development and impose
significant costs to farmers and businesses. Since EPA would be justified in retaining the current
standard, theon the current standard should be retained.

When the Clean Air Scientific Advisory Committee's (CASAC) meets on July 26, 2010 to
review this PA and consider revising the current PM standards, we encourage you to consider
maintaining the primary and secondary standards or, in the alternative, consider different PM
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indicators. In particular, we ask that CASAC focus attention on EPA’s choice to not adopt a
PM10-2.5 standard. ' Common sense requires the EPA to acknowledge that the wind blows, and

ga does dust.

Sincerely,
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Charles E. Grassley
United States Senator
- lowa -

135 Hart Senate Office Building |
Washington, D.C. 20510 |

Phone: (202) 224-3744
Fax: (202) 224-6020
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OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of July 23, 2010, co-signed by 20 of your colleagues,
expressing your concerns over the ongoing review of the National Ambient Air Quality
Standards (NAAQS) for particulate matter (PM). The Administrator asked that I respond to your
letter.

We appreciate the importance of NAAQS decisions to western portions of the country, as
well as agricultural communities, and I respect your perspectives and opinions. NAAQS are set
to protect public health from outdoor air pollution, and are not focused on any specific category
of sources or any particular activity (including activities related to agriculture). The NAAQS are
based on consideration of the scientific evidence and technical information regarding health and
welfare effects of the pollutants for which they are set.

We are early in the process and far from making any decisions on whether the PM
standards should be changed. The next step is consideration of public comments and advice
from the Clean Air Scientific Advisory Committee on a draft Policy Assessment (PA) prepared
by EPA staff. The PA is not a decision document; it will be used with other information to
inform the Administrator so she is able to determine whether, and if so how, to propose a
revision of the NAAQS. There is a significant amount of work to be done and a formal proposal
and call for further public review and comments would not be issued until early 2011. Following
consideration of public comments on a proposal, the Administrator would issue a notice of final

rulemaking later in 2011.

I want to note a correction with regard to your statement that “[a] coarse PM NAAQS of
65-85 ug/m’® would be twice as stringent as the current standard.” This is incorrect. According
to EPA’s draft PA, it would be appropriate to consider this range of alternative PM ;¢ numerical
levels only in conjunction with a significant change in the method used to calculate whether an
area attains the standard. Such a change in the calculation could provide more flexibility than
the current standard and greater year-to-year stability for the states.

We remain committed to common sense approaches to improving air quality across the
country without placing undue burden on agricultural and rural communities. We will continue
discussing these options with the Agency’s science advisors and the public. This is all part of the
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open and transparent rulemaking process that provides Americans with many opportunities to
offer their comments and thoughts. Your comments and those of your colleagues will be fully
considered as we proceed with our deliberations.

Again, the Administrator and | thank you for your letter. If you have further questions,
please contact me or your staff may contact Josh Lewis in EPA’s Office of Congressional and
Intergovernmental Relations at (202) 564-2095.

Sincegely,

ina Mc(farthy
Assistant Administrator
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AUG 2 2 2006 Washington, BC 20515 C (
i
GRESSIONAL AND
INTERGOVERNMENTAL RELATIONS August 22, 2006 s
The Honorable Stephen L. Johnson 2
Admimnistrator =
Environmental Protection Agency ST
1200 Pennsylvania Avenue, N.W. o
Washington, DC 20004 i

Re: Montana Water Quality Standards Affecting Coalbed Natural Gas Development
Dear Administrator Johnson:

‘We write regarding the water quality standards that Montana’s Board of Environmental Review
has recently submitted to the Environmental Protection Agency (EPA) for approval. As you
know, these standards have the potential to significantly impact Wyoming’s coalbed methane
industry. The coalbed methane industry plays an important role in supplying our nation with
much needed energy. At a time of tight supplies and high prices, we remain concerned about any
effort to severely limit coalbed methane production in the Powder River Basin.

We understand that the Agency may have significant questions regarding the scientific
justification for these standards, their authority under state law, and their departure from the
approach EPA approved only two years ago. We also question whether the Clean Water Act
should be construed to allow Montana to enforce excessively stringent standards against
Wyoming. These are issues that we expect the Agency will address with appropriate attention to
the impact that approval of these standards would have on Wyoming’s agricultural sector and
coalbed natural gas industry.

The State of Wyoming requested that EPA mediate the differences between the two states and
attempt to secure a solution to this issue that is acceptable to the two states and to the Northern
Cheyenne Tribe. We support this request for EPA to facilitate a consensus resolution of the
differences among these governments. It is our understanding that the EPA agreed to help
mediate the situation. At this point in time, we are unaware of any activities being undertaken to
mediate this issue. We would appreciate an update on your progress in reviewing Montana’s
proposed standards and efforts being taken by EPA to bring the parties to the table for
meaningful mediation.

Thank you for your attention to a subject that affects two of Wyoming's most important
industries. If we can provide assistance in resolving these issues, please do not hesitate to

contact us,
Sincerely,
1g Thomas Michael B. Enzi Barbara Cubin

nited States Senator United States Senator Member of Congress
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To: Administrator Johnson

Fax: 202-501-1519

From: Senator Enzi, Senator Thomas and Rep. Cubin
Date: August 22, 2006

Pages (including this cover sheet): 2

- LB Gy
From the Washington Office
of
Senator Michael B. Enzi (R-WY)

Comments:

Letter to Admuinistrator Johnson regarding a coalbed methane water dispute
between Wyoming and Montana.

Please contact Chris Tomassi of Sen. Enzi’s staff if you have questions.

If there are any problems
with this transmission
please call us at (202) 224-3424.
Thanks!
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Honorable Craig Thomas
United States Senate
Washington, D.C. 20510-5003

Dear Senator Thomas:

I am writing in response to your letter of August 22, 2006, to Administrator
Stephen Johnson in which you expressed concern about the potential for Montana’s recently
revised water quality standards to adversely affect Wyoming’s coalbed methane (CBM) industry.
In your letter, you also asked for an update on the Agency’s progress in responding to
Governor Freudenthal’s request that EPA. mediate issues relating to potentially conflicting
standards and seck resolution that would be acceptable to Wyoming, Montana and the Northern
Cheyenne Tribe. ' A

First, I would like to assure you that EPA is committed to working with all interested
stakeholders to resolve issues relating to potentially conflicting water quality standards on waters
shared by Wyoming, Montana and the Northern Cheyenne Tribe. EPA stands ready to play a
proactive role in bringing together the two states, the Tribe and interested stakeholders. To help
frame what a collaborative effort might look like, senior regional managers and I visited with the
Director of the Wyoming Department of Environmental Quality and.the Wyoming Attorney
General; Governor Schweitzer and the Director of the Montana Department of Environmental
Quality; arid the President of the Northern Cheyenne Tribe during the week of August 14%,

During these visits, we had the opportunity to listen and respond to initial questions from
the states and the Tribe about the idea of using a collaborative process and to seek suggestions on
how this process might best be initiated. Based on positive feedback from those discussions, we
have engaged a professional facilitator to further explore process options with the states, the
Tribe and EPA. We are hopeful that these consultations will result in all key governmental
parties deciding to participate in a negotiated resolution of these issues.

EPA is also committed to working with Montana, Wyoming, the Northern Cheyenne
- Tribe and the Crow Tribe on assembling and evaluating key data for the Tongue and Powder
River Basins and to this end has been engaged in ongoing staff-level, technical discussions. Data
evaluations, such as.these, will allow us to better measure both the potential effect of the CBM
discharges on existing ‘water quality and the potential effect of the water quality standards on

ﬁ Printed on Recyclad Paper



2006-0ct-10 10:00 PM US EPA 303-312-6961 - 2/2

CBM discharges. We believe these technical discussions can help provide the foundation for
resolving the larger questions conccmmg appropriate apphcatxon of the water quality standards
~ on these shared waters.

Qur review of Montana’s revised water quality standards is ongoing, and we have not
reached a decision on the State’s submittal. As you know, our review of state water quality
standards is governed by the requirements set out in the Clean Water Act, and our final decision
will be based on our finding of whether or not Montana’s revised standards are consistent with
the requirements of the Clean Water Act and EPA’s implementing regulations.

The Agency prefers that water quality standards be implemented through a cooperative
process that results in a comprehensive resolution of water quality issues for these shared watexs.
I can assure you that the Agency is committed to working with Wyoming, Montana, the Northern
Cheyenne Tribe and all interested stakeholders to make this happen. In the spirit of this
cooperative approach, we are copying the Governors of Montana and Wyoming and the President
of the Northern Cheyenne Tribe on this correspondence. I want to thank you for taking the time
to write and express your interest in this important matter. If you have additional questions or
wish to discuss this further, please call me, or you may have your staff contact Sandy Fells,
Regional Congressional Liaison, at 303-312-6604.

Sincerely,

\/\Mﬂﬂﬁ

Robert E. Roberts
Regional Administrator

ce:  EBugene Little Coyote, President, Northern Cheyenne Tribe .
Governor Dave Freudenthal
Govermnor Brian Schweitzer
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@ongress of the United States —

Washington, B 20515

August 5, 2010

The Honorable Lisa P. Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Administrator Jackson:

We are writing to express our concems regarding the Environmental Protection Agency’s (EPA)
proposal to make the federal arsenic standards for drinking water more stringent than the
standard adopted by the EPA at the end of the Clinton Administration.

It is our understanding that the draft of EPA’s Integrated Risk Information System (IRIS)
assessment for inorganic arsenic proposes a 17-fold increase in cancer potency from oral
exposure to inorganic arsenic. We also understand that the assessment is scientifically
controversial, because it is based on Taiwanese data not representative of current exposures, and
not supported by current science. .

The regulatory consequences resulting from this new stringent health risk evaluation would be
staggering for drinking water standards and for soil cleanup programs. Countless small water
systems in our states are still struggling to meet the current drinking water standards adopted by
the Clinton Administration. More stringent requirements that are not fully supported by an
accurate and robust review and evaluation of the available scientific information will cause
significant economic hardships.

We are aware of at Jeast two studies under way, one for which EPA has provided support, that
may shed new light on the effects of exposure to arsenic at low levels. One of those studies will
likely be published by the end of the year, It would seem prudent to defer further work on the
arsenic assessment until those studies can be included. It is more important that EPA get the
science right and not develop risk evaluations that go further than necessary and that are not
justified by a fair, accurate and complete understanding of the science.

It is our understanding that EPA is supposed to review and evaluate all relevant scientific studies
in the published literature when drafting IRIS assessments. However, we are informed that there
are nearly 300 studies in the scientific literature on arsenic published since 2007 that were not
included in the Agency’s evaluation. We find that troubling and are concerned that this could
allow critics to conclude that the Agency is “cherry-picking™ data to support its conclusions.

Our concerns with the adequacy and accuracy of the scientific evaluation are compounded by
alarming problems with the public participation and integrity of the peer review of the draft
assessment. We were surprised to learn that public comments filed with the IRIS docket, in
accordance with the directions published in the Federal Register, were not provided to the
workgroup of the Agency’s Science Advisory Board (SAB) when it was convened to review the
assessment and take public comment in April.

PRINTED ON RECYCLED PAPER
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Page Two

We would like to draw your attention to comments filed by the Office of Advocacy for Small
Business with the SAB, which we could not express better. Those comments are summarized,
“In sum, the serious procedural issues and the rushed schedule made it almost impossible for the
(SAB] Work Group to perform a serious and independent review. The 2010 draft failed in many
respects to address key scientific issues. The above discussion makes it clear EPA has much
additional work to do to complete the 2010 Draft. For the sake of the SAB and scientific
integrity, we hope that the SAB will make the right choice and terminate this review.”

For these reasons, we believe EPA should suspend further work on the IRIS assessment of
inorganic arsenic. The Agency should thoroughly and completely evaluate all data on arsenic in
the scientific literature, consider deferring action until the pending studies on the eflects of
exposure at low levels are completed and assure that public involvement and peer review are
conducted with transparency, rigor and integrity.

You have pledged to make transparency and sound science hallmarks of your tenure as
Administrator. In keeping with that pledge, we hope you will heed our calls and those of many

others, including within your own agency, and defer further action on the IRIS review of arsenic
until the issues we have outlined herein can be adequately addressed.

Sincerely,

O QPR
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John Barrasso
United States Senator, Wyoming

307 Dirksen Senate Office Bullding « Washington, DC 20510 » Phone: (202) 224-68441 = Fax: (202) 224-1724
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RESEARCH AND DEVELOPMENT

The Honorable Michael B. Enzi
United States Senate
Washington, DC 20510

Dear Senator Enzi:

Thank you for your August 5, 2010 letter to the U. S. Environmental Protection Agency’s
(EPA) Administrator, Lisa P. Jackson. Your concerns regarding the draft, “Toxicological
Review of Inorganic Arsenic (cancer),” prepared by EPA’s Integrated Risk Information System
(IRIS) program, were forwarded to my office. We appreciate the opportunity to communicate
how EPA is evaluating the available science related to the carcinogenicity of inorganic arsenic
and is utilizing external peer review. EPA has provided opportunity for public comment during
the development of the current draft assessment.

By way of background, due to the importance of inorganic arsenic exposures to public
health, extensive research and several scientific assessments of the carcinogenicity of inorganic
arsenic have been conducted. The current draft EPA IRIS assessment (February 2010) fully
implements recommendations made by the National Research Council (NRC, 2001), which
concluded that the cancer risk for inorganic arsenic should be based on internal cancers (e.g.,
lung and bladder) instead of skin cancers. As reported in EPA’s 2010 draft inorganic arsenic
canccr assessment, the NRC (2001) potency estimates for inorganic arsenic result in an oral
cancer slope factor of 21 and 26 per mg/kg-d (for females and males, respectively) which
brackets EPA’s current draft estimate of 25.7 per mg/kg-day. The EPA 2010 draft assessment is
consistent with the NRC (2001) assessment and with EPA’s Science Advisory Board (2007)
recommendations on EPA’s 2005 draft IRIS assessment, which utilized the Taiwanese dataset in
the derivation of the oral cancer potency estimate. We believe the Taiwanese datasets represent
the best available science and use of these data has consistently been recommended by
independent external review panels.

As you noted in your August S letter, new studies have and are becoming available on
inorganic arsenic. EPA is aware of these studies and is evaluating the potential for these studies
to materially change the conclusions of the draft assessment. At this time, the new research does
not materially change the conclusion that the Taiwanese data are the most suitable for estimating
the oral cancer risk for inorganic arsenic.

Internet Address (URL) ¢ http://www.epa.gov
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To address the concerns expressed about the availability of the public comments to the
Science Advisory Board (SAB) peer reviewers, let me briefly summarize events regarding the
request and submission of public comments to the SAB Arsenic Work Group. The Federal
Register (FR) notice announcing the request for public comment was published February 19,
2010. This February 19, 2010, notice stated that all public comments provided on or before
March 26, 2010, would be provided to the SAB Arsenic Work Group at the beginning of its
April 6-7, 2010 meeting. The February 19, 2010, FR notice also stated that public comments
received after March 26, 2010, would be provided to the SAB Arsenic Work group after the
April meeting. Public comments submitted to the docket (www.regulations.gov) were provided
to the SAB Arsenic Work Group on April 6, 2010; however, public comments submitted on
March 26, 2010, experienced a several day delay between submission (March 26, 2010) and
posting on the docket website. Despite this technical delay in the posting of public comments to
the docket website, EPA provided these comments to the SAB Arsenic Work Group on April 7,
2010, the second day of the two-day April meeting. As the SAB Arsenic Work Group released
their draft report on May 13, 2010, they were able to consider these additional public comments.
Consistent with the February 19, 2010, FR notice, EPA submitted public comments received
after the March 26, 2010, deadline to the SAB Arsenic Work Group on April 29, 2010.

In summary, the complete draft of “Toxicological Review of Inorganic Arsenic (cancer)”
has considered the most relevant scientific information in a manner consistent with past
independent external peer review recommendations and is currently undergoing review by the
SAB Arsenic Work Group. Public comment has been welcomed. EPA will review the
recommendations and conclusions of the SAB Arsenic Work Group when their work is complete
as well as fully consider the public comments as we complete this important assessment.

While EPA understands the concern of higher risk predictions associated with exposures
to very low arsenic levels in diet and drinking water, additional factors are accounted for in
determining regulatory levels. For example, EPA's maximum contaminant level (MCL) for
arsenic was established at the level that maximizes the health risk reduction benefits at a cost that
is justified by the benefits in accordance with the Safe Drinking Water Act. Risk management
considerations do not influence the scientific assessment of chemicals in the IRIS program.

Again, thank you for your letter and your continued interest in the EPA’s draft
“Toxicological Review of Inorganic Arsenic (cancer).” EPA is committed to transparency and
the use of sound science, and these tenets continue to be the foundation for our work on
inorganic arsenic. Should you have any questions, please contact me or your staff may call
David Piantanida in EPA's Office of Congressional and Intergovernmental Relations at (202)
564-8318.

Best regards,
P i, —_——

Paul T. Anastas
Assistant Administrator
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August 8, 2012
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Administrator Lisa Jackson

U.S. Environmental Protection Agency
Room 300, Ariel Rios Building

1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Administrator Jackson,

[ am writing today to ask that you immediately consider using your existing waiver
authority to adjust the corn-ethanol mandate for the Renewable Fuels Standard (RFS)
to reflect the impact the mandate is having on increasing food and feed costs.
Additionally, | would urge you to take into consideration that impact as you decide on
the volumetric requirements for the RFS for the 2013.

According to the United States Department of Agriculture (USDA), drought conditions
and a “rapid decline in crop conditions” since early June have caused the USDA to
reduce the projected U.S. corn yield by 20 bushels per acre in its latest forecast. The
USDA also reported that the 50 percent of the nation's corn crop was rated as poor-to-
very-poor earlier this week. Last month, similar forecasts pushed U.S. corn prices to
record levels, and the price remains exceptionally high today.

The use of corn to meet the requirements of the RFS is contributing to higher prices
because a substantial amount of our nation’s food crop is diverted to make fuel. With
approximately 40 percent of our nation’s corn crop diverted from the normal food supply
chain to make fuel, feed and food prices are skyrocketing to unacceptable levels for
producers and working families.

All of these factors make it essential for you to use the authority given to the
Environmental Protection Agency (EPA) to waive all or portions of the RFS if there is
inadequate supply to meet the mandate or when such a waiver will prevent economic
harm to the country, a region, or a state. When you combine the USDA's projections for
food price inflation at levels significantly higher than normal economic inflation with the
already struggling economy, families and businesses will continue to struggle if you do
not grant this waiver.

| look forward to your prompt consideration of this request and hope that you will agree
that an immediate adjustment of the corn-ethanol mandate is necessary.

Sincerely,
Flkioe ' 8 £,
Michael B. Enzi

United States Senate
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Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter dated August 8, 2012, regarding a waiver of volume requirements under the
Renewable Fuels Standard (RFS) program. The Acting Administrator asked me to respond on his behalf.

Governors from several states and a number of organizations cited the drought conditions affecting
much of the country in their request for a waiver of the national volume requirements for the RFS
pursuant to the Clean Air Act. After extensive analysis, review of thousands of comments, and
consultation with the Department of Agriculture (USDA) and the Department of Energy (DOE), the
U.S. Environmental Protection Agency denied the requests for a waiver in a decision published in the
Federal Register on November 27, 2012.

The EPA recognizes that last year’s drought has created significant hardships in many scctors of the
economy, particularly for livestock producers. However, the agency’s extensive analysis makes clear
that Congressional requirements for a waiver have not been met and that waiving the RFS would have
little, if any, impact on ethanol demand or energy prices over the time period analyzed.

The Federal Register notice contains a detailed description of the analysis the EPA conducted in
conjunction with DOE and USDA, along with a discussion of relevant comments we reccived through
our public comment process.

With regard to the standards that would apply under the RFS program in 2013, the EPA published a
notice of proposed rulemaking in the Federal Register on February 7, 2013. This proposed rulemaking
discusses EPA's denial of the requests for a waiver of the 2012 renewable fuel volume requirements. It
also includes our estimate of the number of excess compliance credits (renewable identification
numbers, or RINs) that will be available to help meet the proposed standards in 2013. The Agency will
carefully consider comments received on this proposal before finalizing the volume requirements.

Again, thank you for your letter. If you have questions, please contact me or your staff may call Patricia
Haman in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2806.

A\
\

~ Gina McCarthy
Assistant Administrator

Internet Address (URL) ® http.//www.epa.gov
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October 5, 2012

Associate Administrator
Enviromental Protection Agency
Congressional and Legislative Affairs
1200 Pennsylvania Avenue, NW
Room 3426 Arn

Washington, DC 20460-0002

Dear Sir:

The Sweetwater County Farm Bureau has provided me with a copy of their letter to Lisa
Jackson, Administrator for the Environmental Protection Agency, regarding their request
to have the Clean Water Act Guidance Document withdrawn by EPA and the Army
Corps of Engineers. | have enclosed a copy of that letter for your review.

| would like to ask that the situation outlined be carefully reviewed and that | be advised
of your findings. Whatever information and assistance you can provide will be greatly
appreciated. Please respond to me at P.O. Box 12470, Jackson, Wyoming 83002; or
by fax (307) 739-8520; or email to reagen_green@enzi.senate.gov. | look forward to

your reply.
Sincerely,
Michael B. Enzi

United States Senator
MBE:rbg

Enclosure



September 26, 2012

Lisa P. Jackson, Administrator, Environmental Protection Agency, Ariel Rios Building,
1200 Pennsylvania Avenuc, N.W., Washington, DC 20460

Tom Vilsack, Secretary of Agriculture, United States Department of Agriculture, 1400
Independence Ave., S.W., Washington, DC 20250

Dear Administrator Jackson and Secretary Vilsack:

Pleasc withdraw the Clean Water Act Guidance Document by EPA and the Army Corps of
Engineers. ‘

If the Guidance Dacument were to be finalized, many areas of our ranches and areas throughout
the state would become regulated by the EPA under the Clean Water Act. Congress did not
intend the Clean Water Act to regulate ditches and farm ponds, possible groundwater, and even

the rain once it falls to the ground.

The Clean Water Act has been successful in the previous 40 years. Now, the Guidance
Document secks new and expanded authority beyond the scope af the law. This must be "

withdrawn.

. )
Thank you for your consideration. N ff ’ F;‘ i

Signed by members of the (

Sweetwater County Farm Bureau g g VoW
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The Honorable Michael B. Enzi
United States Senator

P.O. Box 12470

Jackson, Wyoming 83002

Dear Senator Enzi:

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy
manager of the EPA’s national water program, | appreciate the opportunity to respond to your letter.

The EPA understands the significant contribution of farmers to the nation’s economy and to the health
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County
Farm Bureau.

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that
clarifies the scope of CWA protections in light of the Supreme Court’s decisions. This guidance, if
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies
developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who
need CWA permits.

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is
not protected as a “water of the United States” under the CWA.

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,

Intemet Address (URL) e hitp://www.epa.gov
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and submitted a draft final guidance to the Office of Management and Budget for interagency review.
This document remains in interagency review.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,
{\/ \ﬁﬁj

Nancy K. Stoner
Acting Assistant Administrator
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The Honorable Michael B. Enzi
United States Senator

P.O. Box 12470

Jackson, Wyoming 83002

Dear Senator Enzi:

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy
manager of the EPA’s national water program, [ appreciate the opportunity to respond to your letter.

The EPA understands the significant contribution of farmers to the nation’s economy and to the health
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County

Farm Bureau.

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that
clarifies the scope of CWA protections in light of the Supreme Court’s decisions. This guidance, if
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies
developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who
need CWA permits.

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting
requirements provided by CWA section 404({), including those for ongoing agriculture, forestry, and
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is
not protected as a “water of the United States” under the CWA.

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,

Internel Address (URL) ® htip://www.epa.gov
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and submitted a draft final guidance to the Office of Management and Budget for interagency review.
This document remains in interagency review.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,

(™~ —

Nancy K. Stoner
Acting Assistant Administrator
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The Honorable Michael B. Enzi
United States Senator

P.O. Box 12470

Jackson, Wyoming 83002

Dear Senator Enzi:

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy
manager of the EPA’s national water program, I appreciate the opportunity to respond to your letter.

. The EPA understands the significant contribution of farmers to the nation’s economy and to the health
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County

Farm Bureau.

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that
clarifies the scope of CWA protections in light of the Supreme Court’s decisions. This guidance, if
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies
developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who
need CWA permits.

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is
not protected as a “water of the United States™ under the CWA.,

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,
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and submitted a draft final guidance to the Office of Management and Budget for interagency review.
This document remains in interagency review.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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The Honorable Michael B. Enzi
United States Senator

P.O. Box 12470

Jackson, Wyoming 83002

Dear Senator Enzi;

Thank you for your letter of October 5, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the
Sweetwater County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Sweetwater County
Farm Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document
published by the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the
draft guidance would lead to increased regulatory control of ranches and farms. As the senior policy
manager of the EPA’s national water program, | appreciate the opportunity to respond to your letter.

The EPA understands the significant contribution of farmers to the nation’s economy and to the health
and well-being of all Americans. The EPA takes very seriously the request of the Sweetwater County
Farm Bureau.

[n May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that
clarifies the scope of CWA protections in light of the Supreme Court’s decisions. This guidance, if
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies
developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who

need CWA permits.

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is
not protected as a “water of the United States” under the CWA.

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,

Intemet Address (URL) @ http://iwww.apa.gov
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and submitted a draft final guidance to the Office of Management and Budget for interagency review.,
This document remains in interagency review.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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June 30, 2011

The Honorable Lisa P. Jackson The Honorable Jo-Ellen Darcy

Administrator Office of the Assistant Secretary (Civil Works)
United States Environmental Protection Agency Department of the Army

1200 Pennsylvania Avenue, NW 108 Army Pentagon

Washington, DC 20004 Washington, DC 20310

Dear Administrator Jackson and Assistant Secrctary Darcy:

On May 2, 2011 the Environmental Protection Agency and the Army Corps of Engineers (the Agencics)
published in the Federal Register (76 Fed. Reg. 24479) a request for comments on draft guidance relating
to the identification of waters protected under the Clean Water Act (CWA).

We have a great deal of concern about the actions that the Agencies are pursuing. The Agencies claim
that this guidance document is simply meant to clarify how the Agencies understand the existing
requirements of the CWA in light of the current law, regulations, and Supreme Court cases. More than
clarifying, they greatly expand what could be considered jurisdictional waters through a slew of new and
expanded definitions and through changes to applications of jurisdictional tests. This guidance document
improperly interprets the opinions of the plurality and Justice Kennedy’s opinion in Rapanos v. United
States by incorporating only their expansive language in an attempt to gain jurisdictional authority over
new waters, while ignoring both justices’ clear limitations on federal CWA authority.' Attached are
highlights of several specific issues regarding the draft guidance document.

The decision to change guidance, just a few short years after the Agencies issued official guidance on the
exact same issue, has not been prompted by any intervening changes to the underlying statute through
legislation or a new Supreme Court decision. Further, we understand that the Agencies intend this draft
guidance to be the first step toward a formal rulemaking in the future. Because the Agencies’ intent is to
turn the draft interim guidance into regulations, it can only be interpreted to mean that they intend the
guidance to be followed. Following the guidance will change the rights and responsibilities of individuals
under the CWA — this is clearly the regulatory intent.

In the economic analysis completed by the Agencies, it was determined that as few as 2% or as many as
17% percent of non-jurisdictional determinations under current 2003 and 2008 guidance would be
considered jurisdictional using the expanded tests under the draft guidance.” Any change in jurisdiction
which results in a change to the rights and responsibilities of a land owner s, in fact, a change in the law
as the program has been implemented to date.

Further, the draft guidance is intended to apply to more jurisdictional interpretations than just those
covered by the Army Corps in making §404 determinations, but also those under §402 that governs

' 547 U.S. 715 (2006)
? Potentia) Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean Water Act
Jurisdiction.™ April 27, 2011 http://water,.epa.goviiawsregs/guidance/wetlandvupload/ewa guidance_impacts_bencelits.pdf



Jackson, Darcy
June 10, 2011
Page 2

National Pollution Discharge Elimination System permits, §311, oil spills and SPCC plans, §303, water
quality standards and TMDLs and §401 state water quality certifications. Because most states have
delegated authority under many of these sections, this change in guidance will also result in a change in
the responsibilities of states in executing their duties under the CWA. While we question seriously the
need for this new guidance and believe that the Agencies lack the authority to rewrite their jurisdictional
limitations in this manner, one thing is clear; it is fundamentally unfair to the States and the regulated
community (including our nation’s farmers and other property owners) to subject lands and waters under
their control to a change in legal status of this magnitude via a “guidance document.” Changes in legal
status should only be done, if at all, through the regulatory process, specifically under the Administrative
Procedure Act, subchapter II of chapter 5, and chapter 7, of title 5, United States Code.

Because the draft guidance will substantively change how the Agencies decide which waters are subject
to federal jurisdiction and will impact the regulated community’s rights and obligations under the CWA,
this guidance has clear regulatory consequences and goes beyond being simply advisory guidelines. The
draft guidance will shift the burden of proving jurisdictional status of waters from the Agencies to the
regulated communities, thus making the guidance binding and fundamentally changing the legal rights
and responsibilities that they have. When an agency acts to change the rights of an individual, we believe
that the agency must go through the formal rulemaking process.

We respectfully request you abandon any further action on this guidance document.

Sincerely,

o T
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Jackson, Darcy
June 30, 2011
Page 5
Highlights of Concemns

The foliowing are a selection of the concerns we have with the draft guidance.

Interstate waters:

The Agencies’ have added language to their definition of interstate waters explicitly directing field staff
to use “other waters” that lie across state boundaries for jurisdictional determinations, “Other waters”
include: “intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds.” “Other waters” are now clevated
to the same level as “navigable waters” for the purposes of determining whether or not waters are
jurisdictional. Thus a geographically isolated prairie pothole that happens to be situated on a state
boundary would be jurisdictional and could allow for a jurisdictional claim to be made on all other wet
areas that have a “significant nexus” to the pothole. This new definition clearly goes beyond the current
understanding expands the Agencies reach to previously non-jurisdictional waters.

Significant Nexus:

The new guidance makes substantial changes to what is considered a “significant nexus.” Justice
Kennedy’s opinion in Rapanos stated that wetlands that have a “significant nexus” to traditional

navigable waters are “waters of the United States:” “if the wetlands, either alone or in combination with
similarly situated lands in the region, significantly affect the chemical, physical and biological integrity of
other covered waters more reading understood as ‘navigable."” * Previous guidance read Justice
Kennedy’s language to apply to wetlands and limited the significant nexus tributaries to their higher order
streams reach.

The new guidance eliminates the reach concept and applies the significant nexus test to ail tributaries,
wetlands, and proximate other waters that are “in the same watershed.” Currently “other waters” are
determined to be jurisdictional based on conditions that show their connections to interstate commerce.
Additionally, waters may be aggregated and considered together, and if the category of water or wetland
is determined to have a significant nexus to downstream waters, then each water or wetland in that
category is considered a jurisdictional water of the United States,

The draft interim guidance dictates that determining what tributaries, wetlands, and other waters will have
a “significant nexus” includes an analysis of the functions of waters to determine if they trap sediment,
filter pollution, retain flood waters, and provide aquatic habitat. A significant nexus is based on both
hydrological and ecological effects. A hydrological effect does not require a hydrological connection. The
ability to hold water is considered an effect on downstream waters because that function arguably reduces
the chances of downstream flooding, Furthermore effects on the chemical integrity of a water body on
downstream waters could be reason for asserting jurisdiction, because it could show the ability to reduce
the amount of pollutants that would otherwise enter a traditionaily navigable water or interstate water,
Biological ¢ffects include the capacity to transfer nutrients to downstream food webs or providing habitat
for species that live part of their lives in downstream waters. Under this interpretation, an isolated water
body can be considered to have a significant nexus to downstream waters. Again, if the category of water
or wetland is determined to have a significant nexus to downstream waters, then each similarly situated
water or wetland is considered jurisdictional,

“Significant nexus” is defined as any relationship that is “more than speculative or insubstantial.” This is
not the same as requiring a nexus actually be significant. Again, because of the expansive nature of what
can be included under the “significant nexus,” the draft interim guidance is likely to encompass far more
waters than have been previously included. The increased scope not only of “significant nexus,” but of

3547 U.S. 715, 780 (2006)
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what waters may be tested using this test, will likely allow the Agencies to assert jurisdiction far beyond
current practice.

Tributaries and Ditches:

Like interstate waters, tributaries are considered jurisdictional under the Agencies’ regulations, but do nat
have the extensive new definition given in this guidance. A tributary now has the physical definition of
the presence of a channel with a bed and an ordinary high water mark. Additionally ditches, which were
generally excluded under the current guidance, have been included as tidal ditches or non-tidal ditches
newly defined as meeting one: of the following: (1) the ditch is an altered natural stream, (2) the ditch was
excavated in a water or wetland, (3) the ditch has relatively permanent flowing or standing water, (4) the
ditch connects two or more jurisdictional waters, or (5) the ditch drains natural water bodies, such as a
wetland, into a tributary system of a navigable or interstate water. The new standards for asserting
jurisdiction over ditches utilize both the plurality opinion and the Kennedy significant nexus test. As the
draft interim guidance asserts, many previously non-jurisdictional ditches will likely be deemed
jurisdictional.

The plurality opinion was clear that the Agencies’ assertion of jurisdiction over ditches and ephemeral
waters was incorrect. However, the draft interim guidance document allows the Agencies to use the
plurality standard as a basis for asserting jurisdiction over ditches, Furthermore, the use of the Kennedy
standard for asserting jurisdiction over tributaries ignores the fact that Keanedy was skeptical about the
Agencies use of an ordinary high water mark as a presumption for asserting jurisdiction. While more
detailed than previous guidance, the effect is the same: nearly everything that connects to a navigable
water is jurisdictional. Both the plurality opinion and Kennedy rejected this assertion in Rapanos.
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OFFICE OF WATER

The Honorable Michae! B, Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of June 30, 2011, to the U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson and Assistant Secretary of the Army for Civil Works (Army)

Jo-Ellen Darcy regarding draft guidance clarifying the definition of “waters of the United States (WUS).”
I understand your interest in the significant issues associated with the geographic scope of the Clean
Water Act (CWA), which are so central to the Agency’s mission of assuring effective protection for
human health and water quality for all Americans. As the senior manager for the EPA’s national water
program, I appreciate the opportunity to respond to your letter.

Recognizing the importance of clean water and healthy watersheds to our economy, environment, and
communities, on April 27, 2011, the EPA and the U.S. Army Corps of Engineers (Corps) released draft
guidance that would update existing policies on where the CWA applies. I want to emphasize that this
guidance was issued in draft and is not in effect. The agencies published the draft guidance in the Federal
Register on May 2, 2011, and extended the public comment period until July 31, 2011. The guidance will
not be made final until the EPA and the Corps review these comments and make any revisions to the
guidance after careful consideration of all public input.

It is also important to clarify that the draft guidance would not change existing requirements of the law
nor increase the geographic scope of waters currently authorized under the law and interpreted by the
Courts. The extent of waters covered by the Act remains significantly less than the scope protected under
the law prior to Supreme Court decisions in SWANCC and Rapanos, and the agencies’ guidance cannot
change that. We believe that guidance will be helpful in providing needed improvements in the
consistency, predictability, and clarity of procedures for conducting jurisdictional determinations, without
changing current regulatory or statutory requirements, and consistent with the relevant decisions of the

Supreme Court.

I share your interest in proceeding with an Administrative Procedure Act rulemaking as soon as possible
to modify the agencies’ regulatory definition of the term “waters of the United States” to reflect the
Supreme Court decisions in SWANCC and Rapanos. Rulemaking assures an additional opportunity for the
states, the public, and stakeholders to provide comments on the scope and meaning of this key regulatory

term.

Internet Address (URL) * hitp.//www.epa gov
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Clean water provides critical health, economic, and livability benefits to American communities. Since
1972, the CWA has kept billions of pounds of pollution out of American waters, and has doubled the
number of waters that meet safety standards for swimming and fishing. Despite the dramatic progress in
restoring the health of the Nation’s waters, an estimated one-third of American waters still do not meet the
swimmable and fishable goals of the CWA. Additionally, new pollution and development challenges
threaten to erode our gains, and demand innovative and strong action in partnership with Federal

agencies, states, and the public to ensure clean and healthy water for American families, businesses, and
communities. The EPA and the Corps look forward to working with the public, our federal and state
partners, and Congress to protect public health and water quality, and promote the nation’s economic
security.

I appreciate the opportunity to respond to your letter. | hope you will feel free to contact me if you have
additional questions or concemns, or your staff may call Denis Borum in the EPA’s Office of
Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

. Stong%

Nanc
Acting Wssistant Administrator
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Wnited States Senate

WASHINGTON, DC 206510

June 26, 2009

The Honorable Lisa Jackson, Administiator
U.S. Environmental Protection Agency
Atrlel Rios Building, Mall Code: 1101A
1200 Pennsylvania Avenue, NW
Waslhington, DC 20460

Dear Administrator Jackson:

We understand the EPA is evaluating its regulatory options for the management of coat
combustion byproducts ("CCBs") and plans to propose federal management standards for CCBs
by the end of the year. This issue involves an impottant component of the nation's overalt
energy policy. EPA's decislon could affect clectricity costs from coal-fited plants, the continued
vlability of CCB benefioid! nse practices (which play a significant tolé in the reduction of
greenhouse gases), and the ability of certain power plaats to remain in service, It Is important,
therefore, that the final rule reflect a balanced approaoh to ensuve the cost-effective management
of CCBs that is protective of hiiman health and the environmient, while also continuing to
promote and encourage CCB beneflcial use. As eéxplained below, we believe the federal
regulation of CCBs pursuant to RCRA's Subtitle D non-liazardous waste authority is the most
appropriate option for meeting these important goals.

As part of its evaluation of this Issue, EPA has wisely sought input from the States
regarding their preforences with tespect to the three tegulatory aptlons under consideration: (1)
federal regulation of CCBs as ion-hazardous solid waste under RCRA Subtltle D, (2) regulation
as hazardous wastes under RCRA Subtitle C, and (3) a hybrid approach where CCBs would be
regulated as hazardous wastes with an exception from hazardous waste regulation for CCBs that
are managed in conformance with specified standards.

We understand, thus far, approxlmately twenty (20) states, in addition to the Association
of State and Tenitodal Solid Waste Management Officials, have responded to EPA‘s yequest for
input on this igsue and every State has taken the position thet the best mahagement option for
regulating CCBs is pursuant to RCRA Subtitle D. The States effeotively argue they have the
regulatory infrastructure in place ta ensure the safe manageiiient of CCBs under a Subtitle D
program and, equally important, make clear that regulating CCBs as hazardous waste would be
enviromnentally counter-productive because it would effectlvely end the benefleial use of CCBs.
For the same reasons, the Environmental Council of States ("BCOS") has Issued a declaration
expressly arguing against the regulation of CCBs as hazardous waste under RCRA,

We respectfully suggest the unanimous position of Ihformed State agencies and
assooiations should ot be ignored as EPA evaluates its regulatory options for CCBs, Among
other things, the Bevill Amendment to RCRA divects that, as part of lts declsion-making process
for CCBs, EPA wlll consult with the States "with a view towards avoiding duplication of effort.”
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RCRA 8002(n). The States have made clear 1'e_gulatihg CCBs under RCRA Subtitle C
would result in regulatory overkill and effectively end CCB beneéficial uses.

The States' position is not surprising since it reflects EPA's own conclusions on four
separate occaslons that CCBs do not warrant hazardous waste regulation. EPA has issued two
formal reports to Congress, in 1988 and 1999, concluding CCBs do not warrant hazardous
regulation, Most recently, in 2000, EPA again determined the better approach for regulating
CCBs is "ta develop national [non-hazardous waste] regulations under subtitle D rather than
{hazardous waste regulations under] subtitle C.” 65 Red. Reg. 32214, 32221 (May 22, 2000). In
reaching this decision, EPA agreed with the States that “the regulatory infrastructire is generally
in place at the state level to ensute adequate management of these wastes" and regulating CCBs
as hazardous "would adversely impact [CCB] beneficlal use." Jd. at 32217, 32232,

As wo know you appreciate, the impact on CCB beneficial use 18 another statutory
consideratlon that EPA must consider in evaluating its regulatory options for CCBs. See RCRA
§8002(n)(8); 65 Fed. Reg. at 32232. Both BEPA and the States have recognized that regulating
CCBs as hazardous waste would have an adverse impact ot CCB beneflcial use. As EPA
reasoned in selecting the Subtitle D approach in its 2000 regulatory détermination, it did not
want “to place any unnecessary bariless on the beneficial uses of [CCBs], because they conseive
natural resources, reduce disposal costs and reduce the total amount of 'wastes destined for

disposal." Id. at 32232,

In additlon to promoting fncreased CCB beneficial use, a Subtitle D approach appears to
be protective of human health and the environment, as EPA has already concluded that State
programs are In place to effectively regulate CCBs. Id. at 32217. A 2006 EPA/DOE report
reinforces this conclusion by confiyming the recent development of even more robust state

controls for CCBs.

In light of the recent ash spill disaster at the Tennesses Valley Authority’s Kingston
facility, we certalnly understand the EPA ralsing conceins about the handling and storage of
CCBs. We believe appropriate precautlons should be taken by all responsible operators, that
partles who have violated regulations should be held accountable, and the public health and
welfare should be protected, Howevet, In light of how states and the EPA have historically
approached the regulation of CCBs, we respectfully urge the EPA to woik closely with the States
in deliberating regulations for the best management of coal combustion byproducts and glve
thoughtful consideration to developlng a performance-based federal program for CCBs under
RCRA's Subtitle D non-hazardouis waste authority.

Thank you for your consideration of our views.

Sincerely,

lKent Comad Sam Brownback

United States Senate Unlted States Senate
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JUL 3 0 2009

OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of June 26, 2009, expressing your interest in the U.S.
Environmental Protection Agency’s (EPA) pending rulemaking governing the management of
coal combustion residuals (CCR). In your letter, you urged the agency to work closely with the
states as we consider options to safely manage CCR.

EPA intends to issue a proposal before the end of this calendar year. EPA has been
meeting with state associations to understand their member’s perspectives, and to gencrally share
the options under consideration by EPA. We will include your letter, as well as those EPA has
received from the states, in the docket for the rulemaking.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Amy Hayden, in EPA’s Office of Congressional and Intergovernmental Relations,
at (202) 564-0555.

Sincerely,

Assistant Administrator

Intemet Address (URL) e http:/www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Qil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



A - 0§-Lod—~433 o

OFFICES: MICHAEL ENZI
Gillette  307-682-6268 WYOMING
Cheyenne 307-772-2477 P ——
Casper  307-261-6572 COMMITTEES:
Cody 307-527-9444 bd Health, Education,
Jackson  307-739-9507 ynttgh 51&12 5 5 4 n&tfc Labor and Pensions
D.C. 202-224-3424 Ranking Member
website  enzi.senate.gov WASHINGTON, DC 20510-5004 Banking, Housing and
Urban Affairs
Small Business
May 1 , 2008 Budget

Steve Johnson, Administrator
Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Administrator Johnson:

| have been made aware of the development of the Pre-Ignition Catalytic Converter
technology. It is my understanding that this technology can be installed on vehicles to
improve fuel economy. | have enclosed a scanned copy of a website describing the
technology. in the description, it explains that the Agency has not approved its use. |
would appreciate more information on the Agency’'s assessment of this technology and
any regulatory issues that may impact the use of this technology. | look forward to

seeing your response.

Sincerely,
2% 2 ': ; h}
Michael B. Enzi

United States Senator

MBE:cml
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The Pre Ignition Catalytic Converter has
arrived!

This Dodge van is the first PICC modified vehicie in the
world as unveilad at the WIREC 2008 convention held
In Washington DC March 4-6, 2008

Dutchman Enterprises publicly introduces the Pre
Ignition Catalytic Converter technology

We want all concerned citizens to understand what it wili
tske for us to solve your fuel economy problems and
America’s as well. We have your answer, but having the
technology Is only one part of the soiution. We reported at the

WIREC avent in DC as we pointed to the Pre Ignition Catalytic
Converter unvelling, “This Is the most fuel efficient and
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least poliuting vehicte In America, but it Is lilegal to run
It on the highway!” The reason for that is that in order to
instali the PICC, we have to remove your existing factory
catalytic converter and re-program the current emissions
control system (your on-board computer),

If you modify tha factory system that is called “tampering”
and It is very, very lliegal according to federal law. In order to
legally modify low mileage and very poliuting vehicies and
make them high mileage and non polluting vehicles & will
require either that the Pre Ignition Catalytic Converter be
accepted as a replacement for the existing catalytic converter
or & new law be enacted and passed by the US Congress
sllowing our PICC emissions control system to be installed on
vehicles. If the EPA would tast our PICC, they could approve R
23 & replacement for the factory catalytic converter. We could
then begin the distribution of the answer to America’s moblle
energy problem. So, it is either up to the Environmental
Protection Agency, the US Congress, or a significant number
of you "We the People™ to correct this situation.

‘The problem we face is that the EPA has totally ignored
us, and our technologies, for years. We can only assume that
is happening on behalf of big oll and car manufecturing
Interests. Not fully burning the fusl is obviously critical for fue!
sales and using unbumed fuel to destroy engines certainly
drives new car sales. We have tried to get the EPA to evaluste
our technology to no avall,

Those of you who have been following us for a while know
that two years ago President Bush sent his energy advisor
(who was (n charge of finding alternative renewable energy

tp//bwt jeffotto.com/picc-introduced.htm
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devices) to our facliity to spend the day with us. The question
was;, What could they do to help us? The President’s
advisor agreed to get the white house involved in sponsoring
a presantation In DC in which they promised that the top
officiats of the EPA and the DOE would be present, as well as
the major media, and they would get the EPA to test our
technology. ‘

When the Republicans lost the House and Senats that
somehow jeopardized the presentation. A follow up visit to
our fadilty with an advisor from ACORE (supposedly aiso
sponsored by the white house) resulted in a run around that
finelly ended at the Pentagon. We will not deal with the
miiitary] Both of these Presidential advisors indicated that
they were very Impressed with our technologles.

Hearing of the largest renewable energy show in the worid,
the WIREC 2008 Event, hosted by the federal
government, we invited ourselves to this event and
introduced the very first PICC modified vehicle to the world.
We discussed the process of the Pre Ignition Catalytic
Converter technology and offered to have the EPA test ft, We
encoursged those In the crowd to coerce, request, or other
wisa encourage the EPA to test our device.

tp/fowt jeffotto.com/picc-introduced.htm : 313172004
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Some of those who attended our presentations did try to
get the EPA (who had a booth at the event) to respond. One
mechanical engineer who was sure he could get them to
respond was told by the EPA, that if we really wanted our
technology to be tested all we needed to do was to form a
relationship with the Ford Motor Company and Ford would
certainly know how to get it tested. That just served to
compound our skeptidsm. Why wouk we nead »
reiationship with a major auto manufacturer just to get
our worid saving device tested?

We are filing all the forms and taking the usual routs
through the EPA approval process, but we are not hopeful that
thay will be motivated to expedite any testing on ocur behalf.
We also met a lobbyilst who Is connected In Congress
concerning renewable energy issues. She tells us we should
get » congressional representative to champion our causs and
have another private meeting with congress to which we will
bring our technology for testing. We will test the PICC
technology ourseives for them at that meeting, and they can
also have any independent party they want present to test it
as weil.

When we make our clean air point to them, they can give
us permission to take it on the highway and prove the fue!
efficlency as well. We ran our engines on stationary
dynamometer tests, so we aiready know how efficient they
are. We have never been aliowed to test the process under
actus! road conditions. To drive this on a public highway,
otherwise, would be illegal and the punishment is severe
($250,000 per incident).

We are working to cause this event In Congress to happen
as soon as possible. It would be halpful for you to send
your representatives a copy of our press releass on our
behalf to try to get them Involved in this important issue, As
sSoON as we can get epproval, we can offer you » PICC
upgrade quate for your vehicle and you can drastically reduce
your dependenca on the price of fuel AND end all the poliution
from your vehide..

An updated explanation of the PICC process:

In order to show you how exciting this technology Is wa will
explain even more of how it works bayond what was originaily
revealed in our promotional video. The following is the
presentation of our Pre Ignition Catalytic Converter
technology at the WIREC event.

Setting up the vehicle:

tp://owt jeffotto.com/picc-introduced.htm
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The compiete PICC technology consists of a two-step
process. The first step is to Install the Hydro-Assist Fuel Cell
kit. As we explain the PICC process you will see why this
first step Is so Important. So, first I will briefly explain the
HAFC technology. A fuel cefl filled with water is hooked up to
the battery and charged with caustic. Tha electricity lonizes
the water and the hydrogen and oxygen are separated. The
monatomic hydrogen and oxygen is injected Into the ak
intake and mixes with the fuel when it Is burned.

MIT (Massachusetts Institute of Technology) has completed
studies on how monatomic hydrogen can be used to increase
the flame spread in the bum causing the fuel to bum more
fully. The monatomic oxygen increases the octane level of the
fuel, and makes a richer fuel. Whan fuel is enriched It can be
“leaned out” and less is used for the same power output. In
addition to using water gas for these purposes, our "HAFC
Covailzer” is used to break the covalent bonds of the fuat and
make It easier to burn. Gasoline Is very complex molecularly
and very compressed as a fuel.

A vaporizer uses the heat from the engine to help vaporize
the fuel and magnets are used to also somewhat lontze the
fuel. The whole process serves to get far more of the fuel
bumed than usual, and that improves mileage and decreases
poliutants dramatically. The HAFC process is currently legel,
because the emissions control system and exhaust are not
touched. We experienced an average Increase in fuel economy
of pretty close to double mileage in the first 24 vehicles we

tp:/fowt jeffotto.com/picc-introduced.htm
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installad ONLY our HAFC kit on.

The FIRST STEP in the process is to modify the car to the
HAFC technology. Many of the smaller four cylinder vehides
have seen over 100 miles per gallon highway with the HAFC
alone and wiil actually save so much that it will not be worth
upgrading them to the PICC. Now let us explain the Pre
Ignition Catalytic Converter and you will see how the two
technologles fit together.

The Pre Ignition Catalytic Converter technology:

To install the PICC, the existing catalytic converter MUST
come off (that is currently lliegal to do.) The PICC reactor Is
placed right where the catalytic converter was. For a great
explanation of how the Pre Ignition Catalytic Converter
process tums ordinary fuel into plasma, watch the PICC video.
Once the plasma has been made, we could Inject that into the
engine process and increase mileage, but the plasma exhaust
would stil emit pollutants in the form of NOX and we are
environmentalists 50 we cannot aliow that.

o

The next step of the process we have not discussed on our
web site or on the video presentation is a major part of the
total process. We have reported that our mileage test (from
20mpg to 180 mpg) on the stationary dynamometer under
load conditions went from 18 pounds of fuel per hour to only
two pounds of fuel per hour (nine times as efficient.) That
has been difficult for some peopie to understand.

Fhat would mean the standard process would have to have
been inordinately inefficlent. But, we are actualty taking the
regular gasoling that is formulated by the refiner and soid to
the consumer and then, after wa tum Rt into a plasma state,
we inject the piasma into anothar double tank process that
reforms the fuel. Ordinary gasoline bums at an efficiency of
about 18% In its originai concentrated, molecularly
sophisticated, compact state. What we are doing Is reforming
the fuel into a different fuel that is methane, ethane, butane,
propane, and even some pentana.

Even though the reformed fuel contains the same amount
of molecules as what was In the regular gasoline, when it Is
reconfigured, it cccuples a greater volume. We can turn one
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OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of May 1, 2008, to the U.S. Environmental Protection Agency
(EPA) concerning the Pre Ignition Catalytic Converter (PICC) marketed by Dutchman
Enterprises.

Dutchman Enterprises claims that the PICC, in combination with another device, the
Hydro-Assist Fuel Cell (HAFC), significantly improves vehicle fuel economy. I should note that
EPA has a long-standing program in place to evaluate aftermarket fuel-saving devices. This
program, commonly identified as the “511 Program,” is a voluntary program to evaluate the fuel
economy claims of such devices. Regulations describing this program are located at 40 CFR
Part 610. More information about the 511 program can be found at the following web site:
www.epa.gov/otag/consumer/b00003.pdf. Duichman Enterprises has not contacted EPA to
evaluate any of their aftermarket devices.

Regarding the PICC device, because this is a catalytic converter replacement, special
rules apply. The Clean Air Act prohibits tampering with emission controls on certified motor
vehicles. Because the PICC would replace the existing catalytic converter on a vehicle, it could
be considered tampering. There are tampering enforcement exemptions for installing
aftermarket catalysts that meet specific performance and durability standards. However, these
exemptions are not intended to allow the replacement of properly operating original equipment
catalytic converters under warranty, because the exemption criteria allow for less expensive
catalytic converters that do not perform as well as original equipment catalysts. Therefore, such
aftermarket catalysts can only be installed on vehicles that are no longer covered by the original
catalytic converter warranty (8 years or 80,000 miles) and if the catalyst has failed. The PICC
could be legally installed only under those conditions and if the aftermarket converter
performance and durability requirements are met.

We note that the Dutchman Enterprises web site also states that the PICC installation is
part of a two-step installation. They state the HAFC kit must be installed first. Depending on
how the HAFC system works, there is a risk of a tampering violation regarding the installation of
that device. In general, any aftermarket device or system is considered tampering unless there is
a reasonable basis to conclude that emission levels are not increased. Reasonable basis usually
means that the device or system is tested on a vehicle using the same testing procedures as was
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used to certify the vehicle. [ am enclosing a document that provides guidance about aftermarket
parts and tampering. There are also regulations available to allow aftermarket part manufactures
to voluntarily certify the part with EPA. The installation of a certified part under this program
would not be considered a tampering violation. The reference for that program is contained in
the enclosed guidance document.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Diann Frantz, in EPA’s Office of Congressional and Intergovernmental Relations,
at 202-564-3668.

Sincerely,

\/Z-’

Robert J. ¥eyers ,
Principal Deputy Assistant Administrator

Enclosure: May 11, 2004 Guidance Letter on Aftermarket Parts
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Wnited States Denate

WASHINGTON, DC 20510

April 23, 2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Administrator Perciasepe:

The Environmental Protection Agency (EPA) has indicated that it plans to move forward
with a formal rulemakmg to clarify the definition of “waters of the United States” under the
Clean Water Act (CWA).! We understand that the agency has yet to determine whether it will
go forward with finalizing the proposed guidance in addition to the rulemaking or choose to
conduct only a rulemaking.> As you know, this rulemaking is of extreme significance, as the
scope of the final rule will indicate whether EPA intends to redefine when isolated wetlands,
intermittent streams, and other non-navigable waters should be subject to regulation under the
CWA.

We write to express continued concern over the possible finalization of the proposed
guidance. We request that you formally withdraw the draft guidance sent to Office of
Management and Budget (OMB) in February 2012, and redirect the agency’s finite resources.’
The draft guidance promulgated in 2011, if finalized, could expand the scope of the waters to be
regulated beyond that intended by Congress. Moreover, leaving the guidance in place would
further frustrate any potential rulemaking process. Given the significance of redefining
jurisdictional limits to impose CWA authority, a formal rulemaking process provides a greater
opportunity for public input and greater regulatory certainty than a guidance document.

With regard to the rulemaking, we ask that you stay within the confines of current law
and eschew attempts to expand jurisdiction beyond the intent of Congress. Any rulemaking
should identify limits to EPA’s jurisdiction under the statute consistent with those articulated in
the Supreme Court decisions of SWANCC’ and Rapanos.® In both of these cases, the U.S.

! Clean Water Act Definition of "Waters of the United States,"
http://water.epa.gov/lawsregs/guidance/wetlands/CW A waters.cfm.
? Fate Of Controversial Guide Seen As Key To Rule Clarifying CWA Scope, InsideEPA.com, Mar. 8, 2013, available
at http://insideepa.com/Water-Policy-Report/Water-Policy-Report-03/11/2013/fate-of-controversial-guide-seen-as-
key-to-rule-cIarifying-cwa-scope/menu-id- 127.html.

* Draft Guidance on Identifying Waters Protected by the Clean Water Act (May 2, 2011), available at
http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-2011.pdf.
4 Sohd Waste Agency of Northern Cook County. v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001).

Rapanos v. United States, 547 U.S. 715 (2006).
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Supreme Court made it clear that not all water bodies are subject to federal jurisdiction under the
CWA. Any proposed rule should reflect this principle.

As you are aware, several recent cases indicate that the courts remain critical of EPA’s
efforts to expand jurisdiction or aggressively exercise the agency’s enforcement powers. For
example, in March 2012 the Supreme Court unanimously rejected EPA’s position that a
compliance order issued under the CWA was not final agency action subject to judicial review.®
More recently, the District Court for the Eastern District of Virginia held that EPA lacks
authority under the CWA to establish a Total Maximum Daily Load (TMDL) for the flow of a
non-pollutant (i.e., stormwater discharges) to regulate pollutant levels of an impaired water
body.” Just last month the Supreme Court again thwarted attempts to expand jurisdiction when
it held that the flow of water from an improved portion of a navigable waterway into an
ummproved portion of the same waterway does not qualify as a “discharge of a pollutant” under
the CWA.® These cases demonstrate the readiness of the courts to ensure that EPA does not
abuse the statutory and regulatory authority granted to it by Congress.

Accordingly, we request that you formally withdraw the proposed guidance and proceed
with a formal rulemaking process. In conducting this process EPA should not attempt to expand
its statutory authority beyond that intended by Congress. The final rule should reflect the
principles promulgated in recent case law and identify limits on the agency’s jurisdiction under
the CWA.

Sincerely,

David Vitter
U.S. Senator

@ W\%
J
John Boozman
U.S. Senator U.S. Senator

s Sacken v. EPA, 132 S.Ct. 1367 (2012).
Vlrgmla Dep’t of Transp. v. EPA, No. 1:12-CV-775, 2013 WL 53741 (E.D.Va. 2013).
® Los Angeles County Flood Control Dist. v. Natural Res. Def, Council, Inc., 133 S.Ct. 710 (2013).
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U.S. Senator
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OFFICE OF WATER

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your April 23, 2013, letter to the U.S. Environmental Protection Agency Acting
Administrator Bob Perciasepe expressing your concern regarding potential issuance of the EPA and the
Department of the Army (Army) guidance clarifying the scope of the Clean Water Act (CWA)
jurisdiction. [ understand your interest in this important issue.

There is an urgent need to clarify the geographic scope of protections provided under the CWA. The
EPA and Army issued joint guidance in 2008 to provide consistent procedures for identifying
jurisdictional waters under their regulations after the Supreme Court decisions of SWANCC and
Rapanos. The 2008 guidance, however, has created uncertainty, raised costs, and contributed to delays
for those asking whether or not particular waters are covered by the CWA. In response to these
problems, the EPA and the U.S. Army Corps of Engineers developed new guidance as a timely interim
step to address the need for improved procedures. OQur long-term goal is to revise our regulations to
provide a more comprehensive and effective solution under the Administrative Procedures Act and
consistent with the CWA and Supreme Court decisions. The agencies’ guidance is now undergoing
interagency review at the Office of Management and Budget. In the meantime, we are also working to
prepare a joint notice of proposed rulemaking for public notice and comment. No final decisions have
been made on the schedule for either issuance of final guidance or initiation of a notice and comment

rulemaking process.

The agencies share your perspective regarding the importance of waters of the United States' rulemaking
and agree that such rulemaking may not extend jurisdiction beyond that established by Congress under
the law as clarified by Supreme Court decisions in SWANCC and Rapanos. As you correctly point out,
not all waterbodies are subject to protection under the CWA. We believe, however, that the 2008
guidance is unnecessarily vague and confusing, creating avoidable problems in the process of
identifying which waters are covered by the CWA. We are eager to respond to these problems in a
timely, scientifically valid, and transparent process under the law.

We are pleased that the courts have consistently upheld the agencies’ decisions regarding the scope of
CWA jurisdiction and it is our intent to continue to implement our responsibilities in a fair, scientifically
appropriate, and legally defensible manner. I would emphasize that neither of the court decisions
identified in your letter, Sackett and Virginia Department of Transportation, involved a challenge to an
EPA determination regarding the geographic scope of CWA protections.

Internet Address (URL) * hitp://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Denis Borum in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

M E o

Nancy K. Stoner
Acting Assistant Administrator
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Nnited States Senate -

WASHINGTON, DC 20510

June 4, 2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Director Perciasepe:

The Environmental Protection Agency (EPA) released farm information for 80,000
livestock facilities in 30 states as the result of a Freedom of Information Act (FOIA) request
from national environmental organizations. It is our understanding that the initial release of data
contained personal information that was not required by the FOIA request for ten states including
Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio and Utah.
This release included names and personal addresses. EPA redacted the initial data and resent the
data only to realize they had again sent out personal information for Montana and Nebraska.

We are writing today to express concern regarding the sensitivity of the data that was
released. Unlike most regulated facilities, farms and ranches are also homes and information
regarding these facilities should be treated and released with that understanding. We also
understand there are additional concerns regarding biosecurity and the safety of our food supply.
It is our expectation that EPA will conduct a thorough review of their FOIA policies in relation
to sensitive agriculture producer data.

Finally, we have several outstanding questions regarding the data that was released and
your process.

1. When EPA proposed making similar data available last year through the National
Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding
Operation (CAFO) Reporting Rule, the Department of Homeland Security and the
Department of Agriculture expressed concern due to the biosecurity and producer
security implications. This proposal was later withdrawn. Since these agencies have been
engaged on the issue in the past, did the EPA consult with the Department of Agriculture
or the Department of Homeland Security at any point throughout this process?

2. We understand that some of the livestock operations whose data was released did not
meet the threshold to be qualified as a CAFO. Under what authority did you release this
data? Did the FOIA specifically request this data? If not, why was this data released and
why was this information not redacted with the other unnecessary data? Why did EPA
collect data on small farmers under the CAFO threshold in the first place? What
environmental concern does the EPA have that justifies collecting data on farmers who
may only have a few animals? As an example, the information EPA compiled on lowa
farmers included the information on an individual who had one pig, and another



individual who had 12 horses. These are just two examples of individuals included in the
80,000 farms that have only a few animals; there are examples in other states of this type
of data collection as well. What purpose is served in collecting data on people who only
have a few animals?

3. What does the EPA plan to do in the future to ensure that agricultural data is protected?
Thank you for your attention to this matter, we look forward to your response.

Sincerely,
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OFFICE OF WATER

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of June 4, 2013, to the U.S. Environmental Protection Agency expressing
concerns about the EPA’s recent release of data on concentrated animal feeding operations pursuant to
the Freedom of Information Act.

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans
recognized by the FOIA, the Privacy Act, and the EPA’s Privacy Policy. In recognition of the concerns
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA’s FOIA
response to determine whether, as the agency had understood, the information the EPA released is
publicly available, and whether any revisions to the agency’s determination to release the information is
warranted under the privacy exemption (Exemption 6) of the FOIA.

As a result of this comprehensive review, we have determined that, of the twenty-nine states' for which
the EPA released information, all of the information from nineteen of the states is either available to the
public on the EPA’s or states’ websites, is subject to mandatory disclosure under state or federal law, or
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore
not subject to withholding under the privacy protections of FOIA Exemption 6. The EPA has determined
that some personal information received from the ten remaining states’ is subject to Exemption 6.

The EPA has thoroughly evaluated every data element from each of these ten states and concluded that
personal information — i.e., personal names, phone numbers, email addresses, individual mailing addresses
(as opposed to business addresses) and some notes related to personal matters — implicates a privacy
interest that outweighs any public interest in disclosure.

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted
portions include telephone numbers, email addresses, and notations that relate to personal matters. They
also include the names and addresses of individuals (as opposed to business facility names and locations,
though facility names that include individuals’ names have been redacted). We believe that this amended
FOIA response continues to serve its intended purpose to provide basic location and other information
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively

' The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, lowa, Illinois, Indiana, Louisiana,
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio,
Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming.

2 The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah.
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implements its programs to protect water quality, while addressing the privacy interests of the agricultural
community.

The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to
representatives of the animal agricultural industry. In addition, EPA requested that the previous data
releases be returned to the agency, and all original requestors subsequently complied with this request.
The agency has asked agricultural stakeholder groups to report to the EPA if any activities happen on
their farms that they believe directly resulted from this FOIA release.

The information that was released pursuant to the FOIA requests contained information on both AFOs
and CAFOs. Though the EPA’s request to states only pertained to information on permitted and
unpermitted CAFOs, some states also provided information on additional animal feeding operations.
Animal feeding operations are defined differently by the EPA and by each individual state. For instance,
sometimes the term AFO is used to mean all livestock operations regardless of size, and sometimes it is
used to mean only small operations. Similarly, sometimes the term CAFO is used to mean all livestock
operations regardless of size, and sometimes it is used to mean only large operations that meet federal
animal unit thresholds.

Our understanding was that the FOIA requestors were asking us for all of the releasable animal feeding
operation information the agency had collected from the states regardless of how the EPA or the states
would categorize it. Accordingly, the EPA gave the requestors all the releasable data the states gave the
agency. One FOIA request stated “all records relating to and/or identifying sources of information about
CAFOs, including the AFOs themselves, and the EPA’s proposed and intended data collection process
for gathering that information.” Two other FOIA requests stated “all records. ..relating to EPA’s
withdrawal of the proposed NPDES CAFO Reporting Rule...,” including, “any records providing factual
information concerning the completeness, accuracy, and public accessibility of states CAFO
information...*’

As your letter reflects, the EPA initially proposed a rule that would have required CAFO owners to
submit information about their operations to the agency. As part of the inter-agency review process, the
U.S. Departments of Homeland Security (DHS) and Agriculture (USDA) provided comments to the
proposed collection rule. It is through this inter-agency process that the EPA engaged with both DHS
and USDA.

The agency is working to ensure that any future FOIA requests for similar information are reviewed
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing
training for all agency employees, including those in the Office of Water (OW), on the agency’s
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of
processing a FOIA request, including how to properly safeguard information that may be exempt from
mandatory disclosures, and will become a regular practice to agency personnel.

* FOIA request from Eve Gartner of Earthjustice. Dated September 11, 2012
‘FOIA request from Jon Devine of NRDC and Karen Steuer of Pew. Dated October 24, 2012



Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal
and ethical standards and in the public interest. If you have further questions, please contact me or your
staff may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations at
202-564-0255.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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@ongress of the United States —
Washington, BC 20515

February 16, 2010

The Honorable Lisa P. Jackson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson;

Wyoming and other western states face a potential grasshopper infestation this summer the magnitude
of which has not been seen in 25 years. In light of this, we write to seek the Environmental Protection
Agency’s (EPA) proactive assistance in ensuring that farmers and ranchers have access to the full
panoply tools to combat the possible grasshopper infestation.

According to United States Department of Agriculture (USDA) surveys, many areas in the west
experienced much higher grasshopper populations in the summer of 2009 than were anticipated. In
fact, the grasshopper population in some areas was quadruple the level normally considered by pest
coordinators to be a strong indicator for the use of chemical control methods. Many livestock
producers in our state suffered significant economic loss as a result of last summer’s grasshopper
infestation.

While 2009 was a difficult year, forecasts for the summer of 2010 show that the infestation could be
worse and more widespread. Forecast maps indicate that 160 million acres of western lands will be
impacted by grasshoppers. The resulting damage to crops and livestock forage could be catastrophic.
An infestation of this severity has not been seen since 1985, a year when the USDA’s Animal and
Plant Health Inspection Service (APHIS) treated over 20 million acres of public rangeland for
grasshoppers.

In addition to cooperative work on public lands, private landowners are also in dire need of federal
assistance to combat the coming plague. Unfortunately, the most successful chemical treatment for use
on wheat, Thimet, which was previously labeled for use on wheat, is not currently labeled for that
purpose. The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) provide mechanisms to
allow for extra-label use of pesticides in the case of a crisis or special local need. While both of these
mechanisms grant states authority to either add uses to pesticides, or request the necessary label change
from the EPA, we respectfully urge you to take whatever proactive steps are necessary to ensure
farmers and ranchers stand a fighting chance this summer against this infestation.

Thank you for your early attention to this pending crisis, and we look forward to your timely reply.

Sincerely,

y P Borsor

U.S. Senator Michael B##nzi U A& Senator John Barrasso, M.D.

PRINTED ON RECYCLED PAPER
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The Honorable Mike Enzi PREVENTI(())N, PEST(')I'(::!DES AND
United States Senate TOXIC SUBSTANCES

Washington, D.C. 20510
Dear Senator Enzi:

Thank you for your letter of February 16, 2010, to Administrator Lisa P. Jackson of the
U.S. Environmental Protection Agency (EPA) also signed by Senator Barrasso and
Congresswoman Lummis. Your letter expresses concern regarding a potential grasshopper
infestation this summer in Wyoming and other western states. Administrator Jackson asked me
to respond to your letter as my office is responsible for the regulation of pesticides in the United
States. [ appreciate the opportunity to address the issues you have raised in your letter.

While we are aware that grasshopper infestations may be more widespread this year, we
have not heard from any state or federal agencies regarding the existence of an emergency
situation. However, based on the concerns expressed in your letter, I have asked EPA’s Office
of Pesticide Programs to contact the State of Wyoming’s Department of Environmental Quality
to determine if a Section 18 is under development and to ensure we are prepared to take
appropriate steps to address an impending emergency in a timely fashion.

I also want to address your comments regarding a possible emergency situation that
would require use of the pesticide Thimet as a tool to control grasshoppers infesting wheat. As
you may know, Thimet is an organophosphate pesticide, which is a class of agricultural use
pesticides that affect the functioning of the nervous system. Any request for an emergency
exemption under the Federal Insecticide, Fungicide and Rodenticide Act must meet the safety
standard set by the Food Quality Protection Act. This would require an extensive review,
including aggregate and cumulative safety evaluations to ensure a safety finding that is
protective of the food supply, before making a final decision on the emergency exemption
request.

The Agency stands ready to work with any requests to address emergency pest situations
and to discern whether the Agency can support a proposed pesticide use with a safety finding,
Again, thank you for your letter. If you have further questions, please contact me or your staff
may call Ms. Christina Moody in the Office of Congressional and Intergovernmental Relations at

202-564-0260.

Stepheg A. Owens
Assista dministrator

Internet Address (URL) @ http//www.epa.gov
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Wmted Drates Senate

WASHINGTON, DC 20510

December 14, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington, D.C. 20460

Dear Administrator Jackson;

We write to express our concerns regarding the Environmental Protection Agency’s (EPA) proposal for more
stringent fine particulate matter (PM, s) air quality standards. The proposed PM; s Rule would impose significant
new cconomic burdens on many communities, hurting workers and their families just as they are struggling to
overcome difficult economic times. Moreover, we are concerned, especially in light of the substantial scientific
uncertainties involved, that EPA has agreed to finalize the PMa s Rule in an unreasonably short amount of time.

We note at the outset that EPA data shows this country is breathing the cleanest air in thirty years, Lfforts to
implement current PMa 5 standards are not only ongoing - they continue to show results. Tremendous work at the
local, state, and federal levels has cut PMa s emissions by 1.1 million tons per year since 2000, a 55% reduction. Air
quality has shown commensurate improvement, with PM, s concentrations dropping an average of 27%. States and
EPA should be commended for this success under the current standards. However, the Agency's proposal to lower
those standards threatens numerous counties with non-attainment designation.

As you are aware, counties designated as non-attainment arcas face immediate economic consequences.
Business expansion in, or ¢ven near, non-attainment areas is subject to restrictive permitting requircments with
enhanced EPA oversight. New or upgraded businesses operations must include, regardless of cost, the most
effective PMa s emissions reduction technology and must offset PMs s emissions by funding costly reductions at
existing facilities, If no cost-effective offsets can be found, the new project cannot proceed.

Existing facilities already located in non-attainment areas are also impacted, as they often must install
controls more restrictive than required outside a non-attainment area. Furthermore, federal {unds for transportation
projects in non-attainment areas are cut ofT unless the state can show such projects do not increase PMa s emissions.
In total, given the additional compliance costs, complex permitting requirements, and transportation infrastructure
impacts, businesses are far Iess likely to invest in a non-attainment area.

The stigma associated with being a non-attainment area has broad consequences. Those living in non-
attainment areas see significant hurdles to new, much needed jobs. Municipal budgets are strained by lower tax
revenues, reducing the funds available to pay for schools and local infrastructure, Ultimately, a non-attainment
designation undermines our states’ ability to build their way out of the recession. While EPA does not consider
these cconomic impacts when setting PM; s standards, the executive branch should not be unmindful of the hardship
its regulations cause. In that regard, President Obama has dirccted agencies under Exceutive Order 13563 to tailor
regulations 10 impose the least burden on society. However, such burden could be widely imposed by the proposed
PM; £ Rule.

According to EPA's own analysis, a significant number of counties with air quality meeting the current
annual 15 ug/m* PM, s standard will fall short of EPA’s proposed stringent range of 13 pg/m’ to 12 pg/m’. That
amount will dramatically increasc if the Agency selects the even lower 11 pg/m?® level for which it has requested
comments. EPA’s designation process and implementation proposals could spread these effects even further,
causing hundreds of counties to face nonattainment designation under EPA’s proposed rule.
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Page Two
December 14, 2012

Moreover, the adverse consequences do not end once an area eventually meets the proposed stringent PM;
standards. Instead, areas that achieve the standards must petition EPA for redesignation to “attainment” and EPA
approval of a new, complex plan that lists specific mandatory continuing measures.

We are aware that stakeholders have noted significant uncertainties in the science underlying the proposed
PMa s Rule. There are concerns that supporting studies rely on conclusions affected by confounding variables or
have very weak statistical associations. The Agency should more closely assess these uncertainties beforc lowering
PM; s standards.

Finally, we are concemed that--to resolve a case brought by environmental groups--EPA agreed to review
public comments and produce a final PM, s Rule in a mere six months, approximately half the amount of time EPA’s
own sworn statement claimed was necessary for a rule of this complexity. Given the nature of this rulemaking, as
well as the significant economic impact and scientific uncertainties, we question whether it is reasonable for EPA to
finalize this rule on such an abbreviated timeline.

EPA should not rush at this time toward imposing more regulatory burdens on struggling arcas. Instcad, we
encourage the Agency to work with states and local communities to continue the downward trend in PM, s emissions
through maintaining the current PM; s standards that states are stil! in the process of implementing.

Sincerely,

1 G oy F oonbiion) &(%2 e
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MAR 15 2013

OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of December 14, 2012, to the U.S. Environmental Protection Agency, co-
signed by 5 of your colleagues, regarding the review of the National Ambient Air Quality Standards
(NAAQS) for particulate matter.

On December 14, 2012, the EPA took important steps to protect the health of Americans from fine
particle pollution by strengthening the primary annual standard for fine particles (PM;3s) to 12.0
micrograms per cubic meter (ug/m’) and retaining the 24-hour fine particle standard of 35 pg/m’. The
agency also retained the existing pnmary standard_for coarse particles (PM)o) and updated the Air
Quality Index for PM,s.

The strengthened annual PM, s standard will provide increased public health protection from a range of
adverse impacts, including premature death and harmful effects on the cardiovascular system, and
increased hospital admissions and emergency department visits for heart attacks, strokes and asthma
attacks. Moreover, emissions reductions from EPA, state, and local rules already on the books will help
99 percent of counties with monitors meet the revised PM, s standards without additional emissions
reductions. These rules include clean diesel rules for vehicles and fuels, and rules to reduce pollution
from power plants, locomotives and marine vessels, among others. The EPA estimates that meeting the
new fine particle standard will provide health benefits worth an estimated $4 billion to $9.1 billion per
year in 2020 — a return of $12 to $171 for every dollar invested in pollution reduction.

The EPA'’s final decisions reflect consideration of the strength of the available scientific information and
its associated uncertainties as well as the advice of the EPA’s Clean Air Scientific Advisory Committee
(CASAC) and consideration of extensive public comments. With regard to the timeline for issuing the
PM NAAQS final rule, the agency believes that it has adequately considered and responded to all of the
substantive public comments. Throughout the PM NAAQS review, which was initiated in 2007 and
completed in December 2012, the EPA provided multiple opportunities for CASAC and the public to
review and comment on all of the critical documents underlying the final rulemaking (notably multiple
drafts of the Integrated Science Asscssment, the Risk and Exposure Assessments, and the Policy
Assessment). Review of those comments gave the EPA an opportunity to consider commenters’ views
throughout the process of reviewing the standards. Consequently, the EPA was already informed of
many of the key points raised in the comments on the proposed rule in advance of issuing the proposal.
The EPA notes further that the time between the proposal and final rule was not significantly different
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from that of other NAAQS reviews, including the 2006 PM NAAQS (proposed in January 2006 and
signed in September 2006 — eight months versus six months for the review just completed).

We expect to designate areas as “attainment” or “nonattainment” by early 2015. For designated
nonattainment areas, the nonattainment new source review (NSR) permitting and conformity provisions
of the Clean Air Act (CAA) and implementing regulations are designed to facilitate industrial
development and economic growth in nonattainment areas while ensuring that progress is made towards
meeting air quality standards. The history of CAA implementation has shown that economic growth and
investment do occur in areas that are designated nonattainment for one or more NAAQS and that it is
not necessary to sacrifice healthy air to allow for economic growth. In addition, with regard to state
impiementation plans (S{P) development, the EPA anticipates that {ocal and state governments will
consider programs that are best suited for local and regional conditions and that are most cost effective
for their areas. To the extent local and state governments have flexibility in choosing the emission
controls to implement, they may consider economic concerns in development of their SIPs to address air
quality.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2095.

Sincerely,

Gina McCarthy
Assistant Administrator
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Lnited States Senate

WASHINGTON, DC 20510

May 2, 2008

’

The Honorable Stephen Johnson

Administrator

United States nvironmental Protection Agency
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Dear Administrator Johnson:

We are writing to convey the frustrations of consumers and animal agriculture producers about
the consequences of food-to-fuel mandates that the U.S. Environmental Protection Agency (EPA) is
currently implementing and to inquire about the pending rule-making process for the Energy
Indcpendence and Security Act of 2007 (EISA).

EISA essentially requires fuel marketers to blend 15 billion gallons of corn ethanol and directs |
billion gallons of bio-diesel into the nation’s fuel supplies by 2015. To meet this requirement, a
substantial volume of our corn crop and our vegetable oils will have to be diverted into our fuel supplics,
scverely impacting food and feed prices. Congress gave the EPA authority to waive all or portions of
these mandatcs, as well as rule-making authority to structure the mandates for the benefit of all
Americans. Wc believe the EPA should begin the process of examining alternatives to easc the severe
economic and emerging environmental consequences that are developing in America as a result of the
mandate.

We are very concerned that food-to-fuel mandates and subsidies have contributed to higher
domestic and global food prices. According to the USDA, 25 percent of America’s corn crop was diverted
to produce ethanol in 2007, and 30 to 35 percent of our corn will be diverted in 2008. This problem will
only be compounded as we move towards 2015 with ever increasing mandates. Further, farmers could
supplant other grains with corn, thercby decreasing supply and increasing prices of numerous agricuiture
products. Although many factors may contribute to high food costs, food-to-fuel mandates are the only
factors that can be reconsidered in light of changing circumstances.

American families arc feeling the financial strain of these food-to-fuel mandates in the grocery
aisle and are growing concerned about the emerging environmental concerns of growing corn-based
ethanol. 1t is essential for the EPA to respond quickly to the consequences of these mandates. Congress
made the mandates in the EISA different from existing mandates to provide flexibility and to encourage
innovation in advanccd and cellulosic fuels. We belicve today's circumstances merit the use of this
{lexibility.

The Burcau of Labor Statistics rcports that food inflation is rising by 4.9 percent and other studies
predict that food inflation could increase by 7 to 8 percent in the next few years. We are concerned that
inflationary pressurc on food will only escalate in the coming months and could be further complicated by
severe weather. We urge you to take the foregoing into consideration as part of your current rule-making
process and ask that you provide us with a status report at your carliest convenience.

Sincerely,

AL, /04 Ml
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The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your May 2, 2008, letter to Stephen L. Johnson, Administrator of the U.S.
Environmental Protection Agency (EPA), co-signed by 23 of your colleagues, with whom you
concur, expressing concerns about food-to-fuel mandates and their effect upon consumers and
animal agriculture producers. You and your colleagues also requested information about EPA’s
pending rulemaking process regarding renewable fuels as required by the Energy Independence
and Security Act of 2007 (EISA), and requested a status report on a request we received to waive
a portion of the renewable fuel standard (RFS).

At this time, EPA’s Office of Transportation and Air Quality, under the Office of Air and
Radiation, is considering new and revised RFS requirements as required by EISA. We are
working expeditiously to meet the statutory deadline in EISA for 2009 RFS requirements.
Separately, EPA is also considering a waiver request related to the current RFS, which was
received from the Governor of Texas on April 25, 2008. A copy of the Federal Register notice
announcing receipt of the waiver request and soliciting public comment is enclosed. Please be
assured that we will take your concemns into consideration and will place your letter in the
dockets for both the 2009 RFS rulemaking and the waiver request.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Diann Frantz, in EPA’s Office of Congressional and Intergovernmental Relations,
at 202-564-3668.

Sincerely,

Principal Deputy Assistant Administrator

Enclosure
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httpi//help.senatg.gov May 3, 2006 &
The Honorable Stephen L. Johnson W
Administrator, U.S. Environmental Protection Agency .
Ariel Rios Building
1200 Pennsylvania Avenue, N.-W. M""” ‘
Washington, DC 20460 W
o
Dear Mr, Johnson: Q/VM

In October 2005, the Government Accountability Office (GAQ) released a report entitled,
“Higher Education: Federal Science, Technology, Engineering, and Mathematics
Programs and Related Trends” (GAO-06-114), hereinafter referred to as “the STEM
chort ” The STEM report identified 207 programs across 13 federal agencics that focus
on science, technology, engineering, and math (STEM)-education, including programs
administered by your agency that were funded in Fiscal Year (FY) 2004.

Since becoming Chairman of the Senate Health, Education, Labor, and Pensions (HELP)
Committee and Chairman of the Subcommittee on Education and Early Childhood
Development, we have stressed the importance of having an educated and skilled
workforce to maintain America’s competitiveness in the global economy. While STEM
programs and America’s global competitiveness have always been important, interest in
the topic has become increasingly heightened as evidenced by the number of injtiatives
now under discussion. For example, the President announced the American
Competitiveness Initiative in his State of the Union address and requested billions of
dollars for the program in his FY2007 Budget Request. In addition, S. 2198, Protecting
America’s Competitive Edge through Education and Research Act of 2006, the PACE-
Education bill introduced in the Senate in January 2006, presently has 62 co-sponsors.
Further, the HELP Committee has held four hearings this year to address the issue of
education and America’s compcnnvcness ,

We have a national goal to ensure that the United States remains competitive, and
effective federal STEM programs play an important role in enabling us to meet this goal.
However, before we move forward. with any new programs, the HELP Committee wants
to learn more about the programs that are alrcady in place. Therefore, we are seeking
assessments of the existing programs. In particular, we want to understand the goals and
effectiveness of each of the federal STEM education programs listed in the report that
your agency administers. To enable us to better understand each of these programs, we
are requesting that you provide the following:

1) The name and goal(s) of each program;
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2) The amount of money appropriated for each program from FY2001 through
FY2006;

3) A brief description of any and all program evalustions conducted since FY2001,
including the type and scope of the evaluation, who conducted it, the date of the
evaluation, and the results;

4) A copy of each program evaluation since FY2001;

5) If no program evaluation has been conducted for a program on the list, please let
us know; and

6) The name and title of the program official, along with the program official’s
address, telephone number, and e-mail address.

In addition, if any new STEM programs have been funded in your agency since FY2004,
please provide the above information for those programs as well. Because these efforts
are on a fast track, and the information we are secking should be readily available, please
provide the requested information no later than May 15, 2006.

Thank you for providing this important information. Your cooperation in responding to
this request is greatly appreciated. Please direct the requested information to William
Green in 632 Senate Hart Office Building, Washington, DC 20510, If you have any
guestions about the requested information, please contact William Green at (202) 224-
7229 or at William_Green@help.senate.gov

Sincerely, _

i BN

Michael B. Enzi Lamar Alexander
Chairman, Senate Committee on Chainman, Subcommittee on
Health, Education, Labor, and Pensions Education and Early Childhood

Development
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OFFICE OF CONGRESSIONAL AND
INTERGOVERNMENTAL RELATIONS

The Honorable Michael Enzi
United States Senate
Washington, DC 20510

Dear Chairman Enzi:

Thank you for your May 3, 2006 letter to Administrator Stephen Johnson
regarding the 2005 STEM Report. 1appreciate your interest regarding STEM programs
funded by EPA.

Our Agency is actively working with the President’s Office of Management and
Budget (OMB) to provide you with the information you requested. A final
Administration response will then be provided from OMB.

Again, thank you for your letter. If you have further questions, please contact me
or your staff may contact Chris Brown, in EPA’s Office of Congressional and
Intergovernmental Relations, at (202) 564-2843.

Sincerely,

Stéphanie N. Daigle
Associate Administrator

Office of Congressional and Intergovernmental
Relations
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Congress of Hhe Modted Slates
Washinnton, E 20313

December 20, 2015

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington. DC 20460

Dear Administrator McCarthy,

We are writing to express our concerns regarding the Environmental Protection Ageney’s (EPA)
decision to accept the Northern Arapaho and Lastern Shoshone tribes™ application for treatment
in a similar manner as a state for certain non-regulatory provisions of the Clean Air Act

(CAA). As part of this decision your ageney has made a determinaion on the Wind River Indian
Reservation boundarics, which now has the City of Riverton falling under the jurisdiction of the
tribes. We believe this determination on boundaries is deeply lawed.

While we understand the tribes’ position of wanting o expand their borders and receive tederal
grants, the Congressional Act ot 1903 can be no clearer on this issue as it ceded ribal lands
(including Riverton) to non-natives. The kinguage of the 1903 Act plainly demonstrates that
Congress intended for tribal Tand 1o be diminished and sinee there has never been congressional
action 1o vede that Jand back there should be no change in boundaries. The EPA™s decision has
in etfect overturned a law that has been governing land and relationships for more than 1(4)
vears, Furthermore, the Wyoming Supreme Cowrt hacked this view upin Yellowhear v State of
Wyoming. ruling that Riverton is not part of the reservation boundaries.

We are also very concerned about the potential zamifications this decision could have tor the
tribes and the State of Wyoming. In addition 1o the overregulation that will potentially occur on
cnergy development in the contested area, it also has the potential to be used as precedent w aler
criminal and civil jurisdiction in the area. The State of Wyoming plans to appeal this boundary
decision in federal court. as its implications are concerning to citizens of Riverton and the Sate,

Due to these concerns and that fact that this decision should not be made by a regulatory ageney
we request that vour ageney rescind its decision and meet with the tribes, state officials and all
interested partics on this issuc as soon as possible. We believe all affected parties should be
engaged on this matter. We thank you for vour prompt reply to this urgent matter.

“
L L,
4
Michael B. Enzi
United States Scenator

Sincerely.

Anthia Lunu
LS. Representative

Jalim Barrasso, MDD,
United Sates Senator
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FEB = 3 2014
Ref: 8A

The Honorable Michael B. Enzi
United Statcs Senate
Washington, DC  20510-5004

Dear Senator [inzi:

Thank you for your December 20, 2013, letter to EPA Administrator Gina McCarthy regarding
the Environmental Protection Agency’s decision to approve the Northern Arapaho and Eastern
Shoshone Tribes’ application for “Treatment in a Manner Similar as a State” (TAS) for ccrtain
non-regulatory provisions of the Clean Air Act. | appreciate this opportunity to provide the
following information in response to your concemns.

Clean Air Act TAS cligibility criteria require that the Clean Air Act functions (in this case, non-
rcgulatory functions) to be administered by the applicant tribe apply to the management and
protection of air resources “within the exterior boundaries of the reservation....” Clean Air Act
Section 301(d)(2)(B), and the EPA’s rules implementing that section at 40 CFR Sections
49.9(e),(f), and (g), require the EPA to determine the reservation boundaries in order to make
clear where the applicant tribc may administer those functions.

The EPA diligently followed this law and carcfully reviewed and considered the Tribes’
application, as well as the comments of the State of Wyoming and others, prior to its decision.
The EPA’s conclusion regarding the Wind River Reservation boundary is not new and is
consistent with the position taken by the U.S. Department of Justice on behalf of the United
States in the Bighorn River System Adjudication in the 1980s, and with a 2011 written opinion
from the Solicitor of the U.S. Department of the Interior.

We understand that there are questions regarding the consequences of the approval of the Tribes’
application, particularly with respect to the Wind River Reservation boundary. To the cxtent that
the EPA’s approval could have implications for matters beyond environmental programs, we are
working closely with other federal agencies, including the Department of Justice and the
Department of the Interior, to answer any questions about potential implications and to help
avoid any unnecessary disruption or confusion. For example, some have suggested that the
EPA’s approval might alter voting rights, state citizenship or title to property. Those suggestions
are incorrect. The EPA’s approval does not affect any of these things.

The EPA has received a Petition for Reconsideration and Stay of Approval of the Eastern
Shoshone and Northern Arapaho Tribes® Application for Treatment as a State from the State of



Wyoming, dated January 6, 2014. We will provide the same rigorous and thoughtful review to
this petition as we provided throughout the TAS process.

Sincerely, /.

Shaun L. McGrath
Regional Administrator

@Prlnf@d on Recyclad Paper
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Cannreas of e hoted States
HWiashinatow, 21€ 203315
June 14, 2013

Acting Administrator Bob Perciasepe
U.S. Environmental Protection Ageney
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Administrator Perciasepe.

Weare contacting you about the Environmental Protection Ageney’s (EPA) proposal 1o partially
disapprove the State of Wyoming's State Implementation Plan (SI1P). We respectfully request
that you reschedule the public hearing date sixty davs later than is currently scheduled and hold
an additional public hearing in Wyoming to allow for greater public involvemient. We also
request that the EPA delay the deadline for accepting public comment 30 days atier the public
hearing dates. This will allow all interested parties adequate time to respond to the agencey’s
proposed changes.

The EPA’s revised proposal partially disapproving of the Stue of Wyoming's SIP ignores the
good work of the Wyoming Department of Environmental Quality (DEQ) and is an unnecessary
overreach on an issue that 1s best regulated at the state level. Further, the public hearing on the
revised proposal does not allow adequate time for Wyoming stakeholders 1o review and analyze
the new plan,

The Wyoming DEQ tollowed all of the factors specified in the Clean Air Act and developed a
reasonable approach to addressing regional haze, The plan balanced the need to address regional
haze with the need 10 do so ina cost effective manner. The EPA has proposed a more costly
salution with only marginal benetit. This will Tead 10 higher electricity costs and job losses at a
time when our economy cannot afford either.

The regulation of regional haze is Tocused on improving visibility. not public health, [t has
traditionally been the role of the states, not the federal government, 1o determine the most
ettective method of visibility improvement. The EPA’s partial disapproval of the Wyoming SIP
tlies directly in the face of the traditional role of the states. The people who live in the State of
Wyoming should be given deference in determining how 1o approach 1o the regulation of
visibility,

The changes in EPA's new plan could have signiticant impacts on Wyoming's families, and
requires o thorough analysis and thoughttul inpu from all interested stakeholders. Thunk you tor
vour immediate attention o our request.

Sincerely.
-
25 ‘
W ' /£
arNa-d40~
Michael B. Enzi Jshn Barrasso, M.D. vl Lummis

United Sutes Senator rited States Senwtor Member of Congress
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Ref: 8P-AR

The Honorable Michact 8. Iinzi
United States Senate
Washington, D.C. 20510-5004

Dear Senator Enzi:

Thank you for your letter of June 14, 2013, pertaining to the timing of the public hearing and comment
period for EPA's proposed action regarding Wyoming's State Implementation Plan to address regional
haze. I understand your concern, and my office is currently working with the Wyoming Department of
Environmental Quality (DEQ) to accommodate the Wyoming congressional delegation’s request and a
similar request from Governor Mead for additional public hearings within our consent-decree schedule
constramts.

Due to advertising and space reservation commitments, we will still hold the public hearing scheduled
for June 24 in Cheyenne. However, in addition, EPA now plans to hold two more public hearings, one
each during the wecks of July 15 and July 22, 2013. The dates and locations are being coordinated with
the DEQ. Finally, EPA also will extend the comment period 30 days from the last hearing.

W appreciate your continued interest in this proposal. If you have questions concerning our public

comment process, please contact me; or your staff may wish 1o contact Sandy Fells, our Regional
Congressional Liaison, at 303-312-6604 or fells.sandy@epa.gov.

g S@ely,

Shaun L.. KicGrath
Regional Administrator

-
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Lnited States Senate

WASHINGTON, DC 20510

Qctober 31,2013

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator McCarthy,

We are contacting you regarding our concerns about the EPA’s announced listening tour on developing
new carbon limit regulations for existing coal fired power plants.

‘The LPA recently began a listening tour which will visit eleven cities across the country to hear the
public’s views on placing carbon limits on cxisting coal fired power plants. All but one of these citics is a
major metropolitan area (New York, Boston, Washington D.C., Philadciphia, Atlanta, Chicago, Dallas,
Denver, San Francisco, and Seattle). The exception is Lenexa in Kansas, which is actually located in the
Kansas City, Kansas metropolitan area.

Most of these arcas are not where coal is either utilized or produced in any significant way. Your
listening tour will miss scventeen of the top twenty caal buming states. In addition, your tour will miss
sixteen of the top twenty coal producing states, including the top three (Wyoming, West Virginia and
Kentueky).

As your regulations will likely have a significant negative impact on the use and development of coal, and
the livelihoods and energy bills for folks across rural America, it only makes sense that you should
actually go to the areas that will be most impacted by your policies. Unfortunately, it appears your
listening tour will merely rubber stamp whatever pre-conceived policy this Administration was planning
on pursuing in the first place.

We respectiully request that you consider hearing the opinions of the people most impacted by your
policies. Americans most impacted by your policics descrve to be heard.

Sincerely,







,o““w ST4 "3‘.
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

JNOHIANS
¥ agenct

&

«\
¢ prove?

]_AN 1 5 2014 OFFICE OF

AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of October 31, 2013, to U.S. Environmental Protection Agency Administrator
Gina McCarthy, co-signed by ten of your colleagues, requesting that the EPA hold listening sessions in
your states on reducing carbon pollution from existing power plants. The Administrator has asked that 1
respond on her behalf.

The EPA is working diligently to address carbon pollution from power plants. In June 2013, President
Obama called on agencies across the federal government, including the EPA, to take action to cut carbon
pollution to protect our country from the impacts of climate change, and to lead the world in this effort.
His call included a directive for the EPA “to work expeditiously to complete carbon pollution standards
for both new and existing power plants.” Currently, there are no federal standards in place to reduce
carbon pollution from the country’s largest source. The President also directed the EPA to work with
states, as they will play a central role in establishing and implementing standards for existing power
plants, and, at the same time, with leaders in the power sector, labor leaders, non-governmental
organizations, other experts, tribal officials, other stakeholders, and members of the public, on issues
informing the design of carbon pollution standards for power plants.

As we consider guidelines for existing power plants, the EPA is engaged in vigorous and unprecedented
outreach with the public, key stakeholders, and the states. The eleven listening sessions the EPA held
throughout the country were attended by thousands of people, representing many states and a broad
range of stakeholders, including many from the coal industry. In addition, the EPA leadership and senior
staff, in Washington, D.C. and in every one of our ten regional offices, have been meeting with industry
leaders and CEOs from the coal, oil, and natural gas sectors; state, tribal, and local government officials
from every region of the country, including your state; and environmental and public health groups, faith
groups, labor groups, and others. Our meetings with state governments have encompassed leadership
and staff from state environment departments, state energy departments and state public utility
commissions, We are doing this because we want—and need—all available information about what is
important to each state and stakeholder. We know that guidelines require flexibility and sensitivity to
state and regional differences.

internet Address (URL) « http //www.epa gov
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To this end, we welcome feedback and ideas from you as well as your constituents about how the EPA
should develop and implement carbon pollution guidelines for existing power plants under the Clean Air
Act. Interested stakeholders can send their thoughts through email at carbonpollutioninput@epa.gov.
Stakeholders can also learn more about what we are doing at www.epa.gov/carbonpollutionstandard. I
welcome you to provide a link to our website from yours, and to share any other information about the
EPA’s public engagement activities with the citizens of your state.

Please note that the public meetings we’ve been holding to date and other outreach efforts are happening
well before we propose guidelines. When we issue the draft guidelines in June 2014, a more formal
public comment period will follow, as with all rules, and more opportunities for public hearings and
stakeholder outreach and engagement. I look forward to hearing what you think about the draft
guidelines at that time, too.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at (202)
564-2998 or bailey.kevin@epa.gov.

Sincerely,

Janet G. McCabe
Acting Assistant Administrator
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Anited States Senate

WASHINGTON, DC 20510

July 29, 2010

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

With the recent publication of the Environmental Protection Agency's (EPA) proposal for
regulating coal combustion residues (CCRs), we write to express our concerns about the serious
economic and environmental consequences resulting from the regulation of CCRs as a special
listed waste under subtitle C of the Resource Conservation and Recovery Act (RCRA).

Despite decades of work by the EPA confirming that the regulation of CCRs under RCRA's
subtitle C hazardous waste program is not warranted, the proposed subtitle C option would
reverse these prior conclusions and regulate CCRs under RCRA's hazardous waste controls,
placing unworkable facility and operational requirements on our state utilities. Indeed, the
subtitle C option would regulate CCRs more stringently than any other hazardous waste by
applying the hazardous waste rules to certain inactive and previously closed CCR units. EPA
has never before interpreted RCRA in this manner in its 30 years of administering the federal
hazardous waste rules. The subtitle C approach simply is not supportable given its myriad
adverse consequences and the availability of an alternative, less burdensome regulatory option
under RCRA's non-hazardous waste rules that, by EPA’s own admission, will provide an equal
degree of protection to public health and the environment.

Moreover, we are concerned that the subtitle C option will result in the loss of important high-
paying jobs in the CCR beneficial reuse and related "green" jobs markets, at a time when
unemployment is high and the pace of economic recovery is uncertain. Federal policies should
encourage greater recycling of CCRs by facilities that use coal. Despite assurances by the
Administration that regulation of CCRs under subtitle C would have no negative impact on the
beneficial reuse market, the mere discussion of regulating CCRs under RCRA's hazardous waste
program has already produced a downturn in the market for these materials. We believe that
those who argue that beneficial use of CCRs will increase under the subtitle C option do not
appreciate the realities of the potential legal liabilities under today’s tort system. The reality is
that the market place is already reacting negatively to these concerns, and we are losing
important green jobs, along with the greenhouse gas emission reduction benefits that flow from
the use of CCRs in numerous products, particularly in transportation infrastructure projects.

We are also deeply concerned that the subtitle C approach will, in one fell swoop, increase by
approximately 50-fold the volume of hazardous waste disposed of annually in land disposal units
(from the current volume of two million tons per year to over 100 million tons of CCRs disposed
of annually). This will create an immediate and critical shortfall in hazardous waste disposal
capacity, adversely impacting the pace of cleanups under Superfund and other ongoing federal



The Honorable Lisa P. Jackson
July 29, 2010
Page 2

and state remedial and Brownfield programs. In fact, state environmental protection agencies
from around the Nation have repeatedly cautioned EPA that the subtitle C approach for CCRs
will overwhelm existing hazardous waste disposal capacity and further strain already stretched
budgets and staff resources. It makes no sense to impose these adverse consequences on the
existing hazardous waste program and state resources for a material that EPA has repeatedly
found does not warrant regulation under RCRA subtitle C.

Given the ash spill disaster at the Tennessee Valley Authority’s Kingston facility in 2008, we
understand the EPA raising concerns about the handing and storage of CCRs. All operators
should take appropriate precautions and those who fail to do so should be held accountable.
However, in light of the nearly unanimous opposition from the states and the opposition and
concern expressed by other federal agencies that participated in the interagency review process
of the CCR proposal, we urge EPA not to pursue the subtitle C option. Instead, there is little
question that EPA can develop a federal program for CCR disposal practices under RCRA's
subtitle D non-hazardous waste program that ensures protection of human health and the
environment without the attendant adverse consequences of the Subtitle C option on jobs, CCR
beneficial uses and state budgets and resources. Again, we strongly recommend the EPA pursue
a subtitle D approach for CCRs.

Thank you for your consideration of this important matter. We look forward to your response
and working with you to address this issue in a manner that is both environmentally and
economically sound.

Sincerely,
Sam Brownback Kent Conrad
United States Senate United States Senate
%;:;:an eu nny son
United Stat€s Senate United States Senate

Christopher S. Bond
United States Senate United States Senate
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The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of July 29, 2010 to U.S. Environmental Protection Agency
(EPA) Administrator Lisa P. Jackson, expressing your interest in EPA’s proposed rulemaking
governing the management of coal combustion residuals (CCRs) and the potential adverse
impacts associated with a possible re-classification of CCRs as a hazardous waste. | appreciate
your interest in these important issues.

In the proposed rule, EPA seeks public comment on two approaches available under the
Resource Conservation and Recovery Act (RCRA). One option is drawn from remedies
available under Subtitle C, which creates a comprehensive program of federally enforceable
requirements for waste management and disposal. The other option includes remedies under
Subtitle D, which gives EPA authority to set performance standards for waste management
facilities which are narrower in scope and would be enforced primarily by those states who adopt
their own coal ash management programs and by private citizen suits.

EPA is not proposing to regulate the beneficial use of CCRs. EPA continues to strongly
support the safe and protective beneficial use of CCRs. However, EPA has identified concerns
with some uses of CCRs in an unencapsulated form, in the event proper practices are not
employed. The Agency is soliciting comment and information on these types of uses.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental
Relations, at (202) 564-9586.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Intemet Address (URL) @ http://www.epa.gov
Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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Congress of the Hnited States
Mashington, BC 20315

January 27, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator Jackson,

We write to you in regards to your letter to Governor Matt Mead dated January 19, 2012.
Specifically, we note your statement that “the causal link to fracturing has not been demonstrated
conclusively” in the Environmental Protection Agency's draft report on the ground water
investigation in Pavillion. Wyoming. As representatives of the people of Wyoming, we believe
that Wyoming residents deserve 1o have definitive answers about the source of the ground water
problems in Pavillion. For this reason, we request that you partner with the State of Wyoming to
conduct additional testing and analysis at Pavillion before any peer review takes place.

In your response to Governor Mead. you state that “"the EPA welcomes the State’s willingness to
support additional scientific investigation at Pavillion.” You go on to explain that this “could
include additional sampling of thc EPA monitoring wells and further study of the potential fate
and transport of contaminants in the Wind River formation.” We are encouraged that the EPA is
“in discussions with...USGS. . .about partnering on additional sampling of the monitoring wells.”
However, we ask that the EPA go beyond mere discussions with USGS and consideration of
additional sampling. testing, and analysis. Among other things, the EPA should immediately
grant USGS access to its monitoring wells. USGS has agreed to provide the State with analysis
on additional samples in March if it is granted access to the EPA's two deep monitoring wells by
I'ebruary Ist.

Our chief priority is that residents of rural Pavillion have clean water in their homes and
community and that they have conclusive answers about the source of the arca’s ground water
problems. We believe the best way to obtain conclusive answers is through additional testing
and analysis as requested by Governor Mead. It is our understanding that the Governor has
budgeted additional monies for this purpose. We appreciate your commitment to make “every
eftort to work cooperatively with the State of Wyoming.” We ask you to follow through on this
commitment by working with the State to conduct additional testing and analysis prior ro any
peer review

Sincerely,

;M.é; _

Michael B. Enzi Barrasso, M.D. ynthia M. Lummis
U.S. Senator . Senator U.S. Representative

FROTED D RECLLES SadLE
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March 13, 2012
Ref: 8EPR-10

The Honorable Michael Enzi
United States Senate
Washington, DC 20510-5004

Dear Senator Enzi:

Thank you for your letter of January 27, 2012, to Administrator Jackson regarding EPA

Region 8's ground-water investigation in Pavillion. The Administrator has asked me to respond
to the questions you raised in your letter regarding the State of Wyoming’s interest in additional
investigation activities there.

First, 1 want to emphasize that the Environmental Protection Agency (EPA) agrees it will be
useful to collect additional samples from our deep monitoring wells in the Pavillion field, both to
confirm EPA’s results from earlier sampling and to provide some insight about how
concentrations of contaminants in the drinking water aquifer may be persisting or changing over
time. Accordingly, EPA is partnering with the United States Geological Survey (USGS) and the
Wyoming Department of Environmental Quality (WY DEQ), in collaboration with the Tribes, to
complete this additiona! sampling as soon as possible.

The USGS, in cooperation with WY DEQ and in partnership with the EPA and Tribal
Authorities, has formed a project technical team comprised of technical experts from each of the
interested entities. The technical team is meeting on March 15, 2012, to work out the details of
the sampling plan, including the schedule. Sampling is currently targeted to occur in April 2012.

In order to ensure that the results of this next phase of testing are available for the Pavillion Draft
Report peer review process, to which the Agency has committed, EPA has agreed to extend that
process. This extension will enable the USGS report on sampling, as well as EPA’s data from the
collection of split samples, to be available for the peer review panel’s consideration. I am pleased
to report that the State and the Tribes support that decision. I also want to reiterate that EPA
remains committed to a fully transparent and rigorous peer review process of the Draft Report on
its ground-water investigation at Pavillion. Even though the Draft Report has been classified as
Influential Scientific Information, EPA is following the peer review process specified for a
Highly Influential Scientific Assessment in reviewing the Draft Report. In addition, EPA is
extending the public comment period on the Draft Report through October 2012 to provide
additional time for the public to review and comment on the new sampling data.



Finally, I want to reaffirm that I share your goal of ensuring that the people of Pavillion have a
safe and affordable supply of water and that we provide them with information about
contamination that is supported by the best science we can produce. Toward that end, we are also
committed to working collaboratively with the State, the Tribes, and all interested stakeholders.
The joint statement issued last week by the Administrator, the State, and the Tribes reaffirms that

commitment.

Respectfully,

s NN G~ k\“

iamesB Martin
Regmnal Administrator
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Wnited States Denate

WASHINGTON, DC 20510

May 26, 2011

The Honorable Barack Obama
President of the United States
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama:

In November, the public comment period concluded on the Environmental Protection Agency’s
(EPA’s) proposed rulemaking for the regulation of coal combustion residues (CCRs). We write
to ask the Administration to rapidly finalize a rule regulating CCRs under subtitle D, the non-
hazardous solid waste program of the Resource Conservation and Recovery Act (RCRA).

The release of CCRs from the Tennessee Valley Authority impoundment in December 2008
properly caused the EPA to consider whether CCR impoundments and landfills should meet
more stringent standards. All operators should meet appropriate standards, and those who [ail to
do so should be held responsible. We believe regulation of CCRs under subtitle D will ensure
proper design and operations standards in all states where CCRs are disposed.

A swilft finalization of regulations under subtitle D offers the best solution for the environment
and for the economy. The environmental advantages of the beneficial use of CCRs in products
such as concrete and road base are well-established. For example, a study relcascd by the
University of Wisconsin and the Electric Power Research Institute in November 2010 found that
the beneficial use of CCRs reduced annual greenhouse gas emissions by an equivalent of 11
million tons of carbon dioxide, annual energy consumption by 162 trillion British thermal units,
and annual water usage by 32 billion gallons. These numbers equate to removing 2 million cars
from our roads, saving the energy consumed by 1.7 million American homes, and conserving 31
percent of the domestic water used in California.

We are concerned that finalizing a rule regulating CCRs under subtitle C of RCRA rule would
permanently damage the beneficial use market. Since the EPA first signaled its possible
intention to regulate CCRs under subtitle C, financial institutions have withheld financing for
projects using CCRs, and some end-users have balked at using CCRs in their products until the
outcome of the EPA’s proposed rulemaking is known. Already, beneficial use of CCRs has
decreased, and landfill disposal has increased. This result is counterproductive but likcly to
continue as long as the present regulatory uncertainty persists.



The Honorable Barack Obama
May 26, 2011
Page 2

State environmental protection agencies have cautioned the EPA that regulating CCRs under
subtitie C will overwhelm existing hazardous waste disposal capacity and strain budget and staff
resources. Morcover, the bureaucratic and litigation hurdles involved in a subtitle C rule could
lead to long delays before storage sites are upgraded or closed, resulting in slower environmental
protcction.

In two prior reports to Congress, the EPA concluded that disposed CCRs did not warrant
rcgulation under subtitlc C of RCRA. Despite this prior conclusion, the EPA’s proposed subtitle
C option would rcgulate CCRs more stringently than any other hazardous waste by applying the
subtitle C rulcs to certain inactive and previously closed CCR units. The EPA has never before
interpreted RCRA in this manner in over 30 years of administering the federal hazardous waste
rules. The subtitle C approach is not supportable given ils multiple adverse consequences and
the availability of an altcrnative, less burdensome regulatory option under RCRA's non-
hazardous waste rules that, by the EPA's own admission, will provide an equal degree of
protection to public health and the environment.

In conclusion, we request that the Administration finalize a subtitle D regulation as soon as
possible. The states and the producers of CCRs have raised concerns that should be corrected in
a final subtitle D rule, including ensuring that any subtitle D regulations are integrated with and
administered by state programs. Subtitle D regulation will improve the standards for CCR
disposal, ensure a viable market for the beneficial use of CCRs, and achieve near-term
meaningful environmental protection for disposed CCRs.

Thank you very much for your consideration of this important matter. We look forward to your
response and (o working with you to address this issue in a manner that is both environmentally
and economically sound.

Sincerely,
[ ]
Hlokoc 5
Kent Conrad Michael B. Enzi

Unijted States Senate United States Senate

Johnny [sakson
United State Sepate United States Senate
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JUL 18 2011

OFFICE OF
SOLID WASTE AND
EMERGENCY RESPONSE

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of May 26, 2011, to President Barack Obama in which you asked that the U.S.
Environmental Protection Agency (EPA) finalize a rule regulating coal combustion residuals (CCR)
under Subtitle D of the Resource Conservation and Recovery Act (RCRA) as soon as possible. [
appreciate your comments regarding the CCR rule that the EPA proposed on June 21, 2010.

As you note in your letter, the regulation of CCR intended for disposal is appropriate, and the agency
agrees with you that operators should meet appropriate standards, or be held accountable. The agency
also shares your belief that the beneficial use of CCR, if conducted in a safe and environmentally
protective manner, has many environmental advantages and should be encouraged.

Under the proposal, the EPA would regulate the disposal of CCR for the first time. As you know, the
proposal sought public comment on two different approaches under RCRA. One option would treat such
wastes as a "special waste" under Subtitle C of the statute, which creates a comprehensive program of
federally enforceable requirements for waste management and disposal. The second option, as you
indicated in your letter, would be to establish standards for waste management and disposal under the
authority of Subtitle D of RCRA. The agency is currently reviewing and evaluating the approximately
450,000 public comments received on the proposal, many of which addressed the specific issues raised
in your letter, before deciding on the approach to take in the final rule based on the best available
science. The agency will issue a final regulation as expeditiously as possible.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Carolyn Levine, in the EPA's Office of Congressional and Intergovernmental Relations, at (202) 564-

1859.
Sincerely,
Mathy Stanislaus
Assistant Administrator

Intemet Address (URL} @ hiipJ/iwww.epa.gov
Recycled/Recyciable @ Printed with Vegetable Oil Based inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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September 13, 2012

David Mcintosh Fax: (202) 501-1519
Assocate Administrator for Congressional

and Intergovernmental Relations

Environmental Protection Agency

1200 Pennsylvania Avenue, NW, Room 3426 ARN

Washington, DC 20460

Dear David;

The Carbon County Farm Bureau has provided me with the enclosed copy of their letter
to Lisa Jackson, Administrator, Environmental Protection Agency regarding the Clean

Water Act Guidance Document.

| would like to ask that the situation outlined be carefully reviewed and that | be advised
of your findings. Whatever information and assistance you can provide will be greatly

appreciated. Please respond to me at P.O. Box 33201, Casper, Wyoming 82602-5012;
via fax (307) 261-6574; or by email to Sandy Tinsley@enzi.senate.gov. | look forward

to your reply.

Sincerely,

Michael B. Enzi

United States Senator

MBE:st

Enclosure

CC: Tom Vilsack Fax: (202) 720-3365

Secretary of Agriculture

United Staes Department of Agriculture
1400 Independence Ave., SW,
Washington, D.C. 20250
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CANBON COUNTY
PARM BUREAU

Avgust 26, 2012

I isa P, Jackson, Administeator, Bnvironmental Protection Agency, Ariel Rios Building,
200 Pennsylvania Avenue, N.W, Washington, DC 20460

Tom Vilsack, Seeretary of Agriculture, United States Department ol Agriculture, 1400
Independence Ave., S.W. Washingion, DC 20230
Dear Administrator Jackson and Secretary Vilsack:
Piease withdraw the Clean Water Act Guidance Document by EPA and the Army Corps of
Engincers.
I the Guidance Document were to be finalized, many arcas of our ranches and arcas throughouwt

the state would become regulated by the EPA under the Clean Water Act. Congress did not
intend the Clean Water Act to regulate ditches and Tarm ponds, possible groundwater, and ¢ven

the rain once it falls to the ground.
The Clean Water Act has been successful in the previous 40 years. Now, the Guidance
Dacument seeks new and expanded authority beyond the scope of the law. T'his must be

withdrawn.
Thank you for your consideration,

Signed by members of the Carbon Caunty Farm Bureau; Carbon County, Wyoming.
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OCT 18 2012

OFFICE OF WATER

The Honorable Michael B. Enzi
United States Senator

P.O. Box 33201

Casper, Wyoming 82602-5012

Dear Senator Enzi:

Thank you for your letter of September 13, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations regarding a letter from the
Carbon County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Carbon County Farm Bureau
letter requests that the EPA withdraw the draft Clean Water Act guidance document published by the EPA
and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the draft guidance would lead
to increased regulatory control of ranches and farms. As the senior policy manager of the EPA’s national
water program, I appreciate the opportunity to respond to your letter.

In May 2011, the EPA and the Corps announced the availability for public comment of draft guidance that
clarifies the scope of the CWA protections in light of the Supreme Court’s decisions. This guidance, once
finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The agencies
developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who
need CWA permits.

The draft guidance would reaffirm the existing regulatory exemptions for agriculture, including those for
prior converted cropland. It would not affect any of the exemptions from CWA section 404 permitting
requirements provided by CWA section 404(f), including those for ongoing agriculture, forestry, and
ranching practices. The draft guidance also would not change the statutory and regulatory exemptions
from National Pollutant Discharge Elimination System (NPDES) permitting requirements for agricultural
stormwater discharges and return flows from irrigated agriculture. It would clarify that groundwater is not
protected as a “water of the United States” under the CWA.

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,
and submitted a draft final guidance to the Office of Management and Budget for interagency review.
This document is still in interagency review.

Internet Address (URL) * http.//www.epa gov
Recycled/Recyclable + Printed with Vegetabie Oil Based Inks on 100% Postconsumer Process Chlorine Free Recycled Paper



Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,
Nancy K. Stoner
Acting Assistant Administrator
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Llnited States Senate

COMMITTEE ON ENVIROMMENT AMD PUBLIC WORKS

NAGH HNGTON, DC 20810 637y

April 15,2011

LLisa Jackson

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Dear Administrator Jackson:

We are writing to express our concerns about additional regulatory actions that the
Lnvironmental Protection Agency is planning to take regarding the “Lead: Renovation, Repair
and Painting Rule™ (LRRP).

Following the finalization of EPA’s LRRP Rule, several lawsuits were [iled and on August 24,
2009, EPA entered into a settlement agreement with some of the petitioners. In the settlement
agreement, EPA agreed to commence rulemaking to address renovations in public and
commercial buildings to the extent those renovations create lead-based paint hazards. As a result
of this agreement, by December 15, 2011, EPA must issuc a proposal to regulate renovations on
the exteriors of commercial buildings and public buildings built betore 1978, EPA must take
final action on that proposal and propose regulations for the interior of buildings by July 13,
2013.

The Residential Lead-Based Paint Flazard Reduction Act of 1992 gave EPA authority in the
Toxic Substances Control Act (TSCA) to “apply the regulations to renovation or remodeling
activities in target housing, public buildings constructed before 1978. and commercial buildings
that create lead-based paint hazards.”™ We are concerned that EPA is assuming that the majority
of commercial buildings create a lead hazard without having the data to support it. In a 2010
report, EPA recognized the “scarcity of data related 10 dust exposures in public and commercial
buildings and other non-residential settings,” and that an extensive literature scarch “revealed
relatively little information concerning typical levels of floor and window sill dust lead in public
and commercial buildings.” Yet EPA is moving forward at a very rapid pace 10 issue proposed
regulations,

Additionally, under section 402(¢)(2), L:PA has an obligation to study “the extent to which
persons engaged in various types of renovation and remodeling activities in target housing,
public buildings constructed before 1978, and commercial buildings are exposed to Iead in the
conduct of such activities or disturb lead and create a lead-based paint hazard on a regular or

[ R PR ST M APV 1]



The Honorable Lisa Jackson
April 15,2011
Page 2

occasional basis.” Section 402(c)(3) says that EPA “shall utilize the results of the study under
paragraph (2)" in determining what to regulate.

Relying on the dust studies donc in residential settings and schools is not sufficient for
promulgating rules on all existing commercial buildings. If EPA does not currently have
sufficient data on the lead hazards in commercial buildings, it must study those lead hazards and
gather that data prior to issuing regulations.

We are also concerned that the EPA secems to believe it can casily apply what it has done under
residential LRRP to commercial buildings. Whereas a home owner or child care facility may
only renovate a bathroom or Kitchen once every 10 years, some commercial buildings are
renovated continuously. Tenants move in and out of office buildings, requiring outfitting to meet
their individual needs, mall shops move and change frequently, and many commercial and public
buildings undergo upgrades to make them more energy cfticient. Prior to issuing regulations,
1P A must have a robust understanding ol what renovation activitics in public and commercial
buildings entail, the frequency of these activities, and the relationship of these activities to
ambient fead in the building. Without understanding what activities arc likely to affect ambicnt
fead levels in the building, EPA cannot write regulations and guidance that will actually create
meaningful improvements to public health,

At a time when the nation’s building industry has been in a severe recession and laces an
unemployment rate of nearly 21 percent, we need to make sure that the rules EPA is
promulgating will not present additional barricrs to economic recovery. We appreciate your
attention 1o this letter.

Sincerely,
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MAY 11 2011

OFFICE OF CHEMICAL SAFETY
AND POLLUTION PREVENTION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of April 15, 2011, to the U.S. Environmental Protection Agency (EPA)
expressing your concerns about EPA’s plans to regulate the renovation of public and commercial
buildings.

The Renovation, Repair, and Painting (RRP) rule that regulates the renovation of target housing (homes
built before 1978) was signed on April 22, 2008. Shortly after this final rule was promulgated, several
lawsuits were filed challenging the rule. These lawsuits (brought by industry representatives as well as
environmental and children’s health advocacy groups) were consolidated in the Circuit Court of Appeals
for the District of Columbia Circuit. On August 26, 2009, EPA signed a settlement agreement with the
environmental and children's health advocacy groups and shortly thereafter the industry representatives
voluntarily dismissed their challenge to the rule.

The settlement agreement required EPA to fulfill the obligations Congress placed on the Agency in the
Residential Lead-Based Paint Hazard Reduction Act of 1992. The Act required EPA to promulgate
regulations addressing renovations activities in “public buildings constructed before 1978, and
commercial buildings” that create lead-based paint hazards. With respect to renovations on the exterior
of such buildings, the settlement agreement, as amended, provides that EPA must issue a proposal by
June 15, 2012, and take final action on the proposal by February 15, 2014. In addition, EPA also agreed
to determine whether hazards are created by renovations on the interiors of such buildings. For those
interior renovations that create lead-based paint hazards, EPA agreed to issue a proposal by July 1, 2013,
and take final action on the proposal no later than eighteen months after that.

Accordingly, EPA is currently developing a proposal to address exterior renovation jobs on public
buildings constructed before 1978 and commercial buildings that, by virtue of their close proximity to
residences and child-occupied facilities (i.e., buildings frequented by children under the age of six),
create lead-based paint hazards.

EPA agrees that it is necessary to have a robust understanding of new action in public and commercial
buildings. Consistent with Section 402(c)(2) of TSCA, EPA has conducted extensive studies on
renovation activities (http:/www.epa.gov/lead/pubs/leadipbf.htin#Renovation) during the development
of the RRP rule. For example, EPA has conducted a study to evaluate lead dust generated in actual
renovation situations, including hazards created by the use of various renovation and paint removal
practices on different building components, known as “EPA’s Dust Study” (USEPA. Characterization of

{nternet Address (URL) * http //www.epa.gov
Recycled/Recyclable  Printed with Vegetable Oil Based Inks on 100% Postconsumer. Process Chlorine Free Recycled Paper



Dust Lead Levels After Renovation, Repair, And Painting Activities. November 13, 2007). EPA is also
evaluating other data on exterior renovations. These studies provide a comprehensive picture of lead
dust generation by renovation activities when lead-based paint is disturbed—regardless of the building
type. EPA will use these studies, along Wwith any other suitable studies identified as the result of a search
of scientific literature to identify lead paint hazards generated by renovation activities on public and
commercial buildings. EPA will provide the analysis of the hazards created during the renovation of
public and commercial buildings in the proposed rule and will provide opportunity for public comment
at that time. EPA is currently gathering data on the types and frequency of renovation activities
commonly undertaken in public and commercial buildings.

EPA is also organizing a Small Business Advocacy Review (SBAR) panel to provide input that will be
used by EPA during the development of the proposed rule. SBAR panels are comprised of
representatives from the agency conducting the rulemaking (EPA in this case), the Small Business
Administration, and the Office of Management and Budget. The Panel will consult with small entities on
cost and economic implications of the future regulations addressing exterior renovation jobs on public
buildings constructed before 1978 and commercial buildings. The SBAR panel will also seek
information from participants on the types of activities typically undertaken during the renovation of
public and commercial buildings and alternative regulatory requirements. As part of the rulemaking
process, EPA also assesses the costs and benefits of any regulation it is required by Congress to
implement. EPA is still gathering information to inform the development of an assessment of costs and
benefits of this future proposed rule. Economic analyses for rulemaking efforts are performed for several
statutes and executive orders and will be completed during the development of the proposed and final
rule.

Again, thank you for your letter and your support for the goal of preventing dangerous lead exposures.
If you have additional questions or concerns, please contact me or your staff may contact

Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental Relations at

(202) 566-2753.

Sincer7ly,

j )
,/V‘)(.'/¢ _//( e

Ste ﬂe_n A. Owens
Assistant Administrator
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COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHING TON. DC 20516 8175

April 15,2011

Lisa Jackson

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenuc, N.W.
Washington, DC 20460

Dear Administrator Jackson:

We are writing to express concerns about additional regulatory actions that the Environmental
Protection Agency is planning to take regarding the “Lead: Renovation, Repair and Painting
Rule” (LRRP).

We first contacted you with our concerns about the implementation of this rule in May 2009.
Though implementation was difficult, the rule is now fully in place and, thanks to the June 2010
enforcement guidance, EPA has trained significantly more contractors than it initially estimated
it would need for compliance.

However, we now understand thal, as a result of a legal settlement, EPA has already proposed
new amendments to the LRRP rule. These amendments would require renovators to conduct
“clearance Lesting” following a project’s completion o prove the presence or absence of lead in
homes. We are concerned about this amendment for a number of reasons.

First, poor planning for the initial LRRP resulted in the rule taking effect without having enough
opportunities for renovators to become certificd, massive confusion among homeowners about
the necessity of paying extra for the LRRP compliance measures, and an inadequate amount of
lead test kits, Additionally, EPA significantly underestimated the cost of compliance for small
businesses and individuals.

Dramatic changes to the program, such as the requirement for clearance testing, will likely
impose significant confusion and complication for renovators and remedelers who have already
completed their LRRP training and will also result in additional costs for homeowners and
renovators to pay for the clearance testing. We have heard from a number of our constituents that
the higher costs from current LRRP renovators have pushed homeowners to cither hire
uncertified individuals or to perform renovation work themselves. This is absolutely counter to
the intent of the rule, which is to protect people from the potential dangers of lead dust.
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Second, this new requirement is a clear violation of congressional intent under the Toxic
Substances Control Act (TSCA). Congress made clear that renovation activity and abatement
activity arc separate. Renovation work is governed by section 402 of TSCA and abatement work
is under section 405. Additionally, EPA’s own definitions make it clear that abatement and
remodeling are different activities. The regulatory definition of abatement not only excludes
rcmodeling activities, but defines abatement as the identification and permanent elimination of
lead hazards. Remodeling activitics, on the other hand, arc not required to eliminate lead hazards
but instead 1o repair, restore, or remodel the existing structure. By requiring remodelers to
comply with the same lead hazards as the abatement firms will blur the lines between renovators
and abatement firms, potentially harming both.

Finally, the identification of'a lead hazard in rooms where the renovations have not occurred by
remodelers will make renovators liable for existing lead in the home. Many of the homes where
this work will be done may already have lead levels exceeding EPA’s federal hazard level prior
10 renovation work. Regardless of whether the lead levels were cleared or not, renovators must
leave documentation that contirms the presence of lead in the home that must be disclosed to
future buyers or tenants.

This amendment raises some serious questions for us:

e Previous EPA studies have found that LRRP work praclices and training requirements
provide protection of public health. Has EPA received additional data regarding LRRP
wark practices and their health protections? We would be interested to review any new
health or exposure data justitying an expansion of regulation to cover renovation work.

e Additionally, please provide us with the authority EPA has under TSCA to require
remodelers to use clearance testing or dust wipe testing,

e Finally, it appears that EPA’s initial cost estimate included a lower number of
renovations requiring lead safe work practices due 1o approval of “*next generation”
testing kits. Unfortunatcely, none of those kits were approved. With the test’s false
positives, will EPA be revising its economic analysis of this rule, given the unavailability
of new testing kits, and the higher number of jobs that require lcad safe work practices?

Protecting pregnant women and children from lead exposure is important to all of us and we
continue to support the intent of the LRRP rule. However, these amendments could have the
unintended consequence of driving people away from using LRRP certified renovators and
missing the clear benefits that come {rom employing LRRP renovators.

Thank you lor your consideration of this important matter.

Sincercly,
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April 15, 2011
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OFFICE OF CHEMICAL SAFETY
AND POLLLITION PREVENTION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of April 15, 2011, to the U.S. Environmental Protection Agency (EPA)
expressing your concerns about proposed amendments to EPA's 2008 Lead Renovation, Repair, and
Painting Rule (RRP rule), which requires most contractors who disturb paint in housing built prior to
1978 to be certified by EPA and trained in lead-safe work practices.

As you are aware, the RRP rule is an important part of the Federal government's overall strategy for
eliminating childhood lead poisoning. Congress directed EPA to develop training and certification
requirements for lead activities, including renovations, as part of the Residential L.ead-Based Paint
Hazard Reduction Act of 1992. EPA issued the RRP rule in 2008, and it became fully effective in April
2010. The rule provides simple, low-cost, common-sense steps contractors can take during their work to
protect children and families. Since the RRP rule became final, EPA and states have made significant
progress in implementing its requirements, which will protect millions of children from exposure to
lead-based paint during renovation activities. As of today, more than 86,000 firms have been certified,
more than 500 training providers have been accredited to provide training in lead-safe work practices,
and we estimate that more than 600,000 renovation and remodeling contractors have been trained in
lead-safe work practices. These requirements are key to protecting all Americans and especially
vulnerable populations, such as children and pregnant women, from the harmful effects of lead
exposure.

Shortly after the final RRP rule was promulgated in 2008, several lawsuits were filed challenging the
rule. These lawsuits (brought by industry representatives as well as environmental and children’s health
advocacy groups) were consolidated in the federal Circuit Court of Appeals for the District of Columbia
Circuit. On August 26, 2009, EPA signed a settlement agreement with the environmental and children's
health advocacy groups and shortly thereafter the industry representatives voluntarily dismissed their
challenge to the rule. The settlement agreement required EPA to propose changes to the RRP rule to
require dust wipe testing after many renovations already covered by the RRP rule.

Accordingly, on April 22, 2010, EPA issued a Notice of Proposed Rulemaking (NPRM) under the
authority of Section 402(c)(3) of the Toxic Substances Control Act that would require dust wipe testing
after many renovations covered by the RRP rule. The NPRM published in the Federal Register on

May 6, 2010, opening a 60 day public comment period. At the request of several stakeholders, and
because EPA recognized the importance of the issues raised by the NPRM, EPA reopened the public
comment period for an additional 30 days on July 7, 2010.
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Commenters on the proposed rule raised a number of issues, including the issues described in your
letter. EPA has reviewed the more than 300 comments on the proposal and has considered them
carefully in determining what final action on the proposal should be taken. A summary of these
comments and EPA’s responses will be made publicly available in the docket when the final rule is
published.

The settlement agreement calls for EPA to take final action on the proposal by July 15,2011, EPA
intends to meet this deadline. The final rule is currently undergoing review by the Office of
Management and Budget.

With respect to the content or substance of the final action, the settlement agreement does not constrain
the Agency's traditional discretion with respect to taking a final action on a proposal for rulemaking.
Under the Administrative Procedure Act (APA) agencies have the discretion to make changes to what
was proposed, provided that such changes are a "logical outgrowth" of the proposal. The settlement
agreement does nothing to disturb this discretion under the APA.

With regard to the economic analysis, EPA typically revises the economic analysis accompanying the
proposed rule to address the options chosen in the final rule. The revised economic analysis will
incorporate or address relevant comments or other information, including that related to test kits,
received by EPA after the proposal was issued and before the final rule is promulgated.

Again, thank you for your letter and your support for the goal of preventing dangerous lead exposures.
If you have additional questions or concerns, please contact me or your staff may contact

Mr. Sven-Erik Kaiser in EPA's Office of Congressional and Intergovernmental Relations at

(202) 566-2753.

Sincerely,

L A
. Owens
Administrator
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Conqress of the United States
dashington, DE 20310

September 20. 2010

‘The Honorable [Lisa Jackson
Administrator

Environmental Protection Ageney
1200 Pennsylvania Avenue, N.W,
Washington, D.C. 20460

Dear Admimstrator fackson.

We appreciate the Environmental Protection Agency’s (EPA) work to assess the health and
safety of private water wells in the Pavillion area of Wyoming. EPA has invested significant
time and resources into this important issuc and identified organic and inorganic compounds that
are of potential concern. A path forward must be developed and implemented so that Wyoming
residents have a full understanding of the facts and a plan for accessing safe drinking watcr.

We request that you work with our offices. State and local ofticials. the Wyoming Department of
Environmental Quality (DEQ). the tribes, and other relevant state and local agencies to develop a
plan to tix this problem. We recognize EPA has played a vital role in this process. However.:
because lacal water issues are best handied at the state and local level. we suggest that DEQ take
the lead role. They are best equipped to handle the issue in the long-term.  This will ensure that
vour agency is not indetinitely involved in an issue regarding private water wells.

The safety of Wyoming residents must be paramount. We appreciate your continued attention (o
this matter and look forward to your response.

Sincerely.

Michael B. iinzi
United States Senator

vinthia M. LAmma3
United States Senator U.S. Representative

Ce: John Corra. Director, Wyoming Department of Environmental Quality:
I:d Grant. Director. Otfice of State Lands and Investments
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GCT 2 7 2010
Ref: 8EPR

The Honorable Michael B. Enzi
United States Senate
Washington, DC 20510-5004

Re: The Path forward for EPA in addressing
ground-water contamination in the Pavillion
area.

Dear Senator Enzi:

Thank you for writing, along with the other members of the Wyoming congressional -
delegation, to EPA Administrator Lisa Jackson on September 20, 2010, regarding the path
forward for EPA in addressing ground-water contamination in the Pavillion area. The
Administrator has asked that I respond to your letter, and I appreciate this opportunity to provide
the following information in response to your concerns,

First, I wanted to be sure you were aware that, at EPA’s request, Encana is voluntarily
providing funding for alternate short-term drinking water for impacted well owners, This is
being accomplished through a provisional agreement between Encana and the non-profit
Wyoming Association of Rural Water Systems, which provides for alternate water for up o six
months (which would be through February 28, 2011).

As we continue working toward more fully characterizing the nature and extent of the
ground-water contamination in the Pavillion area, please be assured EPA is coordinating our next
steps with the State, local and Tribal governments. We agree that development of a long-term
solution to securing a safe and reliable source of drinking water for Pavillion area residents
should involve all these government entities, and my managers and staff will continue
collaborating with our governmental partners as we better define our respective roles and
responsibilities. In addition, we are committed to maintaining our strong community
involvement activities each step of the way.

We have not arrived at any final decisions yet as to roles, responsibilities or actions that
may be necessary to protect the environment and the health of the area residents, but we expect to
get there by fully engaging all parties as appropriate. We will keep your office apprised of our
progress,
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~ We appreciate and share your concern for protecting the health of Pavillion residents. If
you have questions or additional concerns, please contact me; or your staff may wish to contact
Sandy Fells, our Regional Congressional Liaison, at 303-312-6604 or fells.sandy@epa.gov.

Sincerely,

boional Administrator



————— -
/4é /d/w/— 7%5 Ssnator Tom Coburm 20222460008 1/2

12-01-2010 07:32 PM

Wnited States Senate ~

WASHINGTON, DC 20510

November 29, 2010

Lisa P. Jackson

Administrator

Environmenial Protection Agency

1200 Pennsylvania Avcnue, NW, Room 3426 ARN
Washington, DC 20460

Dear Administrator Jackson,

We are writing to encourage you to consider input from all stakeholders in cultivating the America’s
Great Outdoors (AGO) initiative. In particular, we are concerned that Americans who are passionate
about conserving our public lands for recreation have been overlooked for numerous listening sessions
your agencics have held around the country.

We would also appreciate you tforwarding to us all documents, correspondence to or from agency
personnel or invitations to individuals or organizations that participated in panel discussions or were
otherwise part of the formal program at any AGO listening session.

We would appreciate being updated on the status of your response to our letter. Thank for you for your
service to our great country.

Sincerely,

M Jecretary T, sdc

e Secretary Ken Salazar
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The Honorable Michael Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your November 29, 2010, letter regarding the America’s Great Outdoors
(AGOQ) initiative. We appreciate your interest and agree that the outdoor recreation
community plays a critical role in fostering the success of this initiative,

This past suminer and fall, senior Administration officials traveled around the country to
hear from a wide variety of communities and to leam about innovative solutions for
conscrvation, recreation, and reconnecting Americans with the outdoors. This effort
included 51 listening sessions throughout the country, including 2! youth listening
sessions, and 7 for tribes and tribal youth, all of which resulted in more than 100,000
comments and ideas.

We had the opportunity to interact with participants from a broad range of recreation
interests —~ motorized (snowmobilers, OHV, ORV, ATV, motorcyclists), non-motorized
(bicycling, hiking, mountain climbing, canoeing, kayaking, hunting and fishing), as well
as organized sports (soccer, football, etc.). We also heard from parents and teachers,
conservationists, civic leaders, business owners, state and local elected officials, tribal
leaders, farmers and ranchers, historic preservationists, and thousands of young people
under the age of 25. People from all ethnic groups, ages and political affiliation shared
their passion for our Nation’s great natural and cultural heritage.

This diverse representation of stakeholders resulted from our concerted effort to
disscminate listening session information as broadly as possible through email, websites
and local papers. These perspectives provided Administration officials working on the
AGQO initiative a much deeper sense of the challenges and opportunities for conservation
and outdoor recreation that exist across this great country.

We intentionally varied the formats of the listening sessions to capture different
viewpoints and expertisc. At all of the sessions, senior members of the Administration
spoke briefly on their agencies’ involvement and interest in the AGO initiative. In about
a quarter of the sessions, we invited local or regional experts to share their knowledge on
subjects that are important to the region and important for the agencices to undersiand.



For instance, in Charleston, South Carolina, USDA organized a panel of seven people
from diverse perspectives on conservation and management of long-leaf pine forests. In
Montana, we heard from ranchers and sportsmen involved in regional conservation
efforts. In Los Angeles, we heard from people working on expanding access to open
green spaces and riverways within urban communities. In Philadelphia, we engaged
people involved in historic and cultural preservation. In Bangor, Maine, we sought out
experts in forestry management and outdoor recreation, including snowmobiling, to share
how thosc uses have been jointly managed. In Minneapolis, we asked the head of
Pheasants Forever to share his perspective on wildlife management. And in Grand
Island, Nebraska, we asked farmers and conservationists to share their expertise on
strategies around Great Plains conservation. Only 13 sessions had panel discussions and
all of the sessions were structured to maximize public input through breakout session
discussions.

Included with this response is information relating to these sessions, including an
extensive list of organizations and stakeholders that were notified of the public listening
sessions; a list of all speakers and panel participants from the listening sessions; and
copies of handouts and other documents that were distributed as part of the formal
program at these events. We also note that the AGO website, found at
www.americasgreatoutdoors.gov, contains additional information that has been made
available to the public, including the notes from the breakout discussions.

We trust that as you review these materials, you will see that AGO is about preserving
and restoring the outdoor places that shape and define the American spirit, and that the
report to the President was guided by the input of thousands of Americans. Thank you
again for your letter and we look forward to continuing to work with you on this
important cffort. A similar response is being provided to your colleagues.

Sincerely,

en Salazar Tom Vilsack
Secretary Secretary
Department of the Interior Department of Agriculture Environmental Protection

Agency

Enclosures
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Congress of the Lnited States
dashimgton, DE 20313

October 4, 2010

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W,
Washington, D.C. 20460

Dear Administrator Jackson:

As Members of Congress representing water users throughout western and rural areas of the
United States, we write to express concern with EPA's proposed permit requirement governing
the use of aquatic pesticides. Irrigation districts throughout the West rely on the responsible use
of aquatic herbicides in accordance with Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) label requirements to control the growth of weeds that threaten the delivery of water to
our nation's farms.

EPA's proposal would require irrigation districts to comply with the requirements of the National
Pollutant Discharge Elimination System (NPDES) permit program. As defined by the Clean
Water Act, NPDES permits are required for point source poliutants discharged into waters of the
United States. However, Congress specifically exempted irrigated agriculture return flow from
meeting the definition of a “point source” in order to keep western irrigators on a level playing
field with farmers in the east. The use of aquatic herbicides on or near irrigation canals and
ditches is historically protected by this exemption as it is essential to maintaining return flow.

importantly, EPA's proposal was issued in response to a 2009 Sixth Circuit Court of Appeals
decision (National Cotton Council, et al. v. EPA) that did not address the definition of a point
source or the application of the return flow exemption to irrigation district use, but only
interpreted the definition of a “poliutant.” Regardiess of whether irrigation district herbicide use
under FIFRA would now meet the court’s definition of a pollutant, it is not a “point source" as
prescribed by the Clean Water Act and NPDES permitting should not be required. Additionally,
manmade irrigation systems do not necessarily meet the definition of “waters of the United
States”, further suggesting district herbicide use should not fall under the NPDES umbrella.

In practice, the proposed permit process would impose significant new costs on states and
irrigation districts at a time when they simply cannot afford additional expense. EPA's proposal
would require significant site monitoring, record keeping, and annual reporting, which is
unnecessary to ensure environmental protection given that irrigation districts already act in a
responsible manner under FIFRA guidelines.

We caution you that EPA's proposal is poorly timed and unnecessary to comply with the court's
decision as it relates to the use of aquatic herbicides by irrigation districts. For the above
mentioned reasons, we strongly urge you to delay adoption of the proposed general permit.
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The Honorable Michael B. Enzi
United States Senate
Washington, DC 20510

Dear Senator Enzi:

Thank you for your October 4, 2010, letter to U.S. Environmental Protection
Agency (EPA) Administrator Lisa P. Jackson regarding EPA’s ongoing development of
the Clean Water Act National Pollutant Discharge Elimination System (NPDES)
Pesticides General Permit (PGP). Your letter raises several questions about the PGP’s
applicability to irrigation systems.

Your letter raises concern that discharges resulting from herbicide application to
irrigation systems should not require NPDES permits because they fall within the Clean
Water Act’s (CWA) statutory exemption for irrigation return flow and thus are not “point
sources.” [ want to emphasize that your letter is correct in recognizing that irrigation
return flow (which includes runoff from a crop field due to irrigation of that field) does
not require NPDES permits, as exempted by the CWA. NPDES permits are required,
however, for point source discharges from the application of pesticides, which includes
applications of herbicides, into waters of the United States. The Sixth Circuit Court of
Appeals in National Cotton Council, et al. v. EPA, decided that pesticide discharges
(either from biological or chemical pesticides that leave a residue) are point source
discharges of pollutants and require an NPDES permit.

Secondly, your letter recognizes that manmade irrigation ditches do not
necessarily meet the definition of waters of the United States and, therefore, would not
require an NPDES permit. We agree that many irrigation ditches are not waters of the
United States or conveyances to waters of the United States, and thus, would not require
NPDES permit coverage. EPA continues to rely on 2008 guidance clarifying the
circumstances for when ditches are or are not waters of the U.S. following the Supreme
Court decisions in SWANCC and Rapanos, under which ditches that do not contain at
least seasonal flow are generally not considered waters of the US.

Lastly, you stated that compliance with the PGP would impose significant
expense on states and irrigation districts when the permit requirements are unnecessary to
protect the environment because the irrigation districts are meeting Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) guidelines. Since the Sixth Circuit Court’s
decision, EPA has been working closely with states (as co-regulators) and other
stakeholders (e.g., numerous industry and environmental groups) to develop an NPDES
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genera] permit that will provide pesticide applicators with the least burdensome option
for complying with the Court’s decision and the CWA'’s statutory requirements.

Working with these states and stakeholders provided EPA with the information necessary
to develop a permit that minimizes the burden, while offering the environmental
protection measures required under the CWA. EPA proposed its draft PGP on June 4,
2010, and accepted comments through July 19, 2010. It is important to note that without
the availability of a general permit for such discharges, pesticide applicators would have
to obtain coverage under individual NPDES permits, which generally involve a more
extensive application process and typically take longer to obtain.

EPA agrees that irrigation districts may already comply with FIFRA labeling
requirements. The decision in National Cotton Council, however, clarified that these
provisions are separate from what is required under the CWA and its implementing
regulations. The draft PGP does require additional measures for protecting the
environment beyond the FIFRA label; however, they are actions that most users of
pesticides that are currently discharging to waters of the United States, are already
implementing as best management practices. We have conducted extensive costing and
economic analyses which conclude minimal burden to the applicator industry associated
with the PGP. EPA developed this permit with the goal of avoiding undue regulatory
burden upon pesticide applicators; of not including redundant requirements from those
already in effect under existing laws, regulations, and permits; and providing a legally
defensible permit that implements the required CWA statutory and regulatory protections
for discharges resulting from application of pesticides.

In addition to working on the final EPA permit, as we stated above, we are also
working closely with states to assist them in developing new state permits to be in place
by the April 9, 2011, court deadline. Thank you again for sharing your concerns with us.
If you have further questions, please contact me or your staff may call Greg Spraul in
EPA’s Office of Congressional and Intergovernmental Relations at (202) 564- 0255.

.

Peter S. Silva
Assistant Administrator

Sincerely,
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Anited Dtates Senate

WASHINGTON, DC 20510
April 27,2010

Honorable Lisa Jackson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson,

We write today to highly recommend you include strong participation from the impacted
states in the hydraulic fracturing study the Environmental Protection Agency announced
on March 18, 2010. As directed by Congress, the study must rely on the best available
science, as well as independent sources of information. It also must be conducted
through a transparent, peer-reviewed process in consultation with State and interstate
regulatory agencies. State and local input and expertise will be key as you study this
issue.

Wyoming is the nation’s second largest producer of natural gas and seventh largest
producer of oil. Hydraulic fracturing has been used in Wyoming for decades and plays
a major role in energy production that occurs in our State. Because geology differs from
state to state and region to region, the issues surrounding hydraulic fracturing in
Wyoming are immensely different than in other areas of the country.

It is important that people with expertise specifically related to Wyoming be included as
you move forward. Regulators and stakeholders in Wyoming have a strong
understanding of the hydraulic fracturing process. They will be an invaluable asset as
your agency conducts its study. In addition to Wyoming regulators and stakeholders,
we recommend you work directly with Wyoming State Geologist Ron Surdam.

Mr. Surdam has headed the Wyoming State Geological Survey since 2004. Prior to his
service as the State Geologist, he served in director positions for the Institute for Energy
Research and the Enhanced Oil Recovery Institute at the University of Wyoming. With
more than 30 years experience in the field of geology, he has the knowledge and
scientific background to help you tackie this important issue.

Thank you for your attention to this matter. We look forward to working with your
Agency on this matter.

Sincerely,
L
g L s
W * aNnLasd o
Michael B. Enzi ohn Barrasso, M.D.

United States Senate United States Senate
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OFFICE OF
RESEARCH AND DEVELOPMENT

The Honorable Michael B. Enzi

United States Senate

SR-379A Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter dated April 27, 2010, to Lisa Jackson, Administrator, U.S.
Environmental Protection Agency (EPA), regarding EPA’s study of hydraulic fracturing and
your recommendation for strong participation from the impacted states. Your letter was referred
to my office, the Office of Research and Development, for response. We appreciate your interest
in the study and thank you for your support of EPA’s continuing commitment to protecting the
Nation’s public health and environment.

EPA is in the very early stages of planning and is taking the utmost care in scoping the
project to address Congress’ request as spelled out in the U.S. House of Representatives
Appropriations Conference Committee’s Fiscal Year 2010 budget report language. This request
includes, "The Agency shall consult with other Federal agencies, as well as appropriate State and
Interstate regulatory agencies in carrying out the study ... ."

In early April, the Agency sought guidance and advice from EPA’s Science Advisory
Board (SAB) Environmental Engineering Committee — an independent, external federal advisory
committee. The SAB's advice will be used to guide the design of the study, ensure balanced
stakeholder involvement, and develop a rigorous scientific approach for the research strategy.
Engaging the full range of stakeholders and the scientific community will ensure that
independent sources of information and the best-available science will be used throughout the
study.

Scientific experts within the Office of Research and Development, whose expertise
includes both risk assessment and risk management, will lead the study and work in close
partnership with other EPA offices such as the Office of Water and the Regional offices. We
will follow our rigorous quality assurance and peer review processes and will conduct the study
in a transparent and coordinated manner. We will also consult with other Federal agencies, as
well as State and interstate regulatory agencies, including those in Wyoming.

Internet Address (URL) e http://www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your
staff may call David Piantanida in EPA’s Office of Congressional and Intergovernmental
Relations at (202) 564-8318.

\/’é"’ Paul T. Anastas
Assistant Administrator
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Nnited States Senate

WASHINGTON, DC 20510

December 14, 2006

Mr. Stephen L. Johnson

Administrator, U.S. Environmental Protection Agency
Ariel Rios Federal Building

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Dear Administrator Johnson:

On March 29, 2006, the U.S. Environmental Protection Agency (EPA) issued a proposed
rule to reduce emissions of benzene and other hazardous air pollutants through controls
on gasoline, vehicles and portable gasoline containers. We strongly support agency
actions to improve air quality and public health by reducing mobile source air toxics
(MSAT).

We write to call your attention to the treatment of small refiners in this rule. We are
concerned the EPA may not be extending compliance consideration to as broad of a class
of small refineries as Congress has recently recognized in the American Jobs Creation
Act of 2004 (JOBSACT) and the Energy Policy Act of 2005 (EPACT). Small refining
dynamics in regulations such as MSAT are important to us and we ask you to review this
matter prior to issuing a final rule.

In summary, the MSAT proposal defines a small refiner as an entity that: (1) recently
produced gasoline, (2) employs no more than 1,500 people companywide, and (3) has
total refining capacity not exceeding 155,000 barrels per calendar day (b/d). The agency
has determined that small refiners need additional time to comply with proposed MSAT
requirements.

We are advised there are refineries in our home states that fail to meet the EPA’s small
refiner definition even though they are either: (1) small in size — fewer than 75,000 b/d
(the definition used in EPACT); or (2) owned by a refiner with no more than 1,500
employees in the refining operations of the business and have a total refining capacity not
exceeding 205,000 b/d (the definition used in the JOBSACT). These facilities are owned
by entities such as farm co-operatives, families with varied business interests, refiners
that participate in downstream retail fuel sales, and refiners that serve rural, isolated
markets. While they own and operate refineries that are “small” by congressional
standards, their corporate structure does not meet the unique eligibility test the EPA has
proposed.

In the MSAT proposal, the EPA explains its rationale for giving small refiners more time
to meet the new standards. Reasons include availability of capital, the shortage of
engineering and construction resources, competition with large companies for technology



services and engineering expertise, and the availability of a robust benzene credit trading
market. We struggle to see differences in these kinds of compliance disadvantages
between the small entities defined by the EPA and those we identified above. To
understand the issue better, we ask the EPA to identify for us each refiner and each
refinery (by its capacity size) expected to meet the agency's small refiner definition.

As you know, the EPA recently proposed the renewable fuels standard (RFS) regulation.
The EPACT exempted small refineries from RFS requirements for the first S years of the
program. Of interest is that the EPA determined the congressional small refinery
definition of less than 75,000 b/d was insufficient and did not cover enough facilities.
Consequently, the EPA recommended the 5-year delay extend to more refineries than
what Congress established.

The size of the refineries that EPA proposes being considered as "small" in the RFS
rulemaking should be considered. The agency has recommended that several refineries
larger than 75,000 b/d in size meet EPA's definition of a "small refiner." In contrast, we
understand there are many refineries less than 75,000 b/d in size (one as small as 16,800
b/d) that the agency does not consider "small" in the MSAT proposal. This inconsistency
is troubling.

We are told that there is a potential overlap and relationship between the RFS and the
MSAT rules. Renewable fuels blending will dilute pool benzene and may well impact
the type and level of control technology needed to comply with the MSAT standard at
individual refineries. Therefore, it will be especially important for classes of facilities to
be treated consistently and congruently in the application of these two regulations.

Small refiners in our states represent a key source of fuel supply to consumers, especially
those in rural areas. These entities are also an important economic engine for jobs,
commerce and industry in local and regional economies. They have invested heavily to
keep pace with requirements to make cleaner fuels and to reduce refinery emissions. We
are concerned when we hear that some small facilities are receiving regulatory
consideration but others are not.

With this background in mind, we urge the agency to incorporate the definitions of a
small refiner/refinery that Congress established in the JOBSACT and EPACT in the final
rules on MSAT and to use the treatment of small refiners in the RFS regulation as a
model. There should be fair and consistent treatment of facilities that are truly small in
these major regulations.

Thank you for your review and consideration of our views on this important matter.

Sincerely,

Hiwd B S %ﬁ,..
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The Honorable Michael B. Enzi
United States Senatc
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of December 14, 2006, co-signed by nine of your colleagues, in
which you requested that the Environmental Protection Agency (EPA) reconsider the definition
of small refiner for the purposes of the mobile source air toxics (MSAT) final rule.

In our MSAT proposal of March 29, 2006, the criteria to qualify as a “small refiner” are
essentially identical to those used in many other EPA mobile source rules, including rules
comparable in scope to the proposed MSAT rule, notably the Gasoline Sulfur and the Highway
and Nonroad Diesel rules (with some minor clarifications to avoid confusion). Specifically, to
qualify as a small refiner, we proposed that a refiner must demonstrate that it meets all of the
following criteria: 1) produced gasoline from crude; 2) had no more than 1,500 employees, based
on the average number of employees; and 3) had an average crude oil capacity less than or equal
to 155,000 barrels per calendar day (bpcd).

These criteria are largely based on the Small Business Administration (SBA) definition of
a small refiner. The small business employee criteria were established for SBA’s small business
definition (per 13 CFR 121.201) to set apart those companies which are most likely to be at an
inherent economic disadvantage relative to larger businesses. This definition must also be used
during the Small Business Regulatory Enforcement Fairness Act (SBREFA) Panel process to
determine which companies are considered small businesses. Under this process, EPA is
required to focus consideration on small businesses and evaluate the burdens that a proposed rule
would impose, and potential mechanisms to relieve burdens where appropriate. SBREFA and
the Regulatory Flexibility Act require agencies to perform this assessment prior to each
significant rulemaking that has a significant impact on a substantial number of small businesses.
In keeping with the intent of SBREFA, EPA’s overall approach in regulations establishing
broadly applicable fuel standards has been to limit the small refiner relief provisions to the subset
of refiners that are likely to be seriously economically challenged as a result of ncw regulations
due to their size.

As you note in your letter, the Energy Policy Act of 2005 (EPAct) and the American Jobs
Creation Act of 2004 (Jobs Act) use definitions that are different from the SBA definition. The
EPAct focuses on refinery size rather than company size, while the Jobs Act focuses on refinery-
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Congress of the Wnited States
Washinpton, BCE 20515

November 17, 2011

Honorable Lisa P. Jackson
Administrator

US Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

We are contacting you regarding concerns about the Environmental Protection
Agency's (EPA) proposed decision to disapprove a portion of North Dakota's State
Implementation Plan (SIP) and issue a Federal Implementation Plan (FIP) because of
the ramifications of such a decision on our home state of Wyoming. The State of North
Dakota took into account all of the factors specified in the Clean Air Act regional haze
regulations and provided a reasoned explanation for its plan. Wyoming has taken
similar care in drafting its plan. These plans balance the need to improve air quality with
the need to take a reasonable approach that recognizes the effects of regulation on our
economy. The approach insisted by the EPA is neither reasonable nor necessary. We
are concerned that the EPA’s insistence on moving forward with a FIP will increase
energy prices and cost jobs in both North Dakota and Wyoming. At a time of high
unemployment nationwide, this result is unacceptable.

The EPA'’s decision to issue a FIP ignores the reasoned approach taken by North
Dakota and sets a precedent that could translate to the upcoming decision on
Wyoming's efforts to meet the EPA’s regional haze requirements. Rather than ignore
the carefully constructed work of state regulatory agencies, the EPA should accept
North Dakota's SIP to address regional haze. Wyoming should receive similar treatment
when the EPA has finished evaluating its plan.

In Wyoming, we rely heavily on coal mining and coal-based generation to
sustain and grow our economy. This nation’s prosperity was built largely on the basis of
reliable, affordable electricity. We have made great gains in reducing emissions from
coal-based generation while increasing the supply of electricity. The coal industry
supplies good paying jobs in our state. The affordable electricity provided by coal will
help our economy grow.

If the EPA moves forward with its FIP, the cost of implementing such a plan will
be tremendous. The electric generating industry of North Dakota will be forced to
expend hundreds of millions of dollars on technology that has not been proven on North
Dakota lignite coal. These costs will be passed on to consumers. We are told that,
even if the emissions reductions are successful, the visibility differences will be
imperceptible to the human eye. Should the EPA follow a similar path with Wyoming's
plan, we are told that similar results will occur. As a nation, we must have solutions
that justify the cost. The FIP proposed by the EPA does not appear to meet that test.

PRINTED ON RECYCLED PAPER



States like Wyoming and North Dakota should be given deference to develop a
regional haze plan based on sound science, sound policy, and what the law
requires. The people in the State are those who are most impacted by the regulations,
so it makes sense that the State regulatory agency would be given deference. The
EPA's FIP for North Dakota appears to ignore such an approach in favor of a costly, job
killing proposal. We urge you to reject the FIP from the EPA’s Region 8 in favor of
allowing North Dakota to move forward with its SIP. When you make a decision about
Wyoming's efforts, we hope you will allow for Wyoming to regulate regional haze within
its borders.

Sincerely,

Barvasso

Mlchael B. Enzi hn Barrasso, MD ynthia Lupimis
United States Senator ed States Senator U.S. Representative
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OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of November 17, 2011, co-signed by two of your colleagues, to Administrator
Lisa Jackson, concerning our proposed action regarding North Dakota’s State Implementation Plans
(SIPs) to address regional haze and the interstate transport of air pollutants. The Administrator asked that
[ respond on her behalf,

In your letter, you express concerns that our proposed decision to issue a partial federal implementation
plan (FIP) will increase energy prices and cost jobs in both North Dakota and Wyoming. You also
emphasize that states should be given deference to develop approvable regional haze plans, and you
request that we not promulgate our action, allow North Dakota to move forward with its SIP, and afford
Wyoming the same considerations when we review its SIP,

The U.S. Environmental Protection Agency is in the process of reviewing all public comments received
on our proposed action regarding the North Dakota plans and deciding on an appropriate course of
action. [ assure you, we will carefully consider the issues you have raised, along with the many issues
raised by all the public commenters. We are under consent decree to take final action on the SIPs by
February 9, 2012. In addition, we are currently reviewing Wyoming's SIP and drafting our proposed
action. There will be an opportunity for public comment once the proposal is published.

Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Josh Lewis in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2095.

Sincerely,

Gina McCarthy
Assistant Administrator

Internet Address (URL) * http //www epa.gov
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Nnited States Senate

WASHINGTON, DC 20510

September 19, 2011

The Honorable Lisa Jackson The Honorable J. Randolph Babbitt
Administrator . Administrator

Environmental Protection Agency Federal Aviation Administration
1200 Pennsylvania Avenue, N.W. 800 Independence Avenue, S.W.

Washington, DC 20460 Washington, DC 20591
Dear Administrators Jackson and Babbitt:

We write to encourage the Environmental Protection Agency (EPA) and the Federal
Aviation Administration (FAA) to work closely together with representatives from the
aviation sector in any efforts to transition from leaded avgas used by General Aviation
(GA) aircraft to an unleaded alternative. While we understand and share your desire to
remove lead from avgas, especially in light of potential litigation, we also need to ensure
the EPA does not ban lead used in avgas until we have a safe, viable, readily available, and
cost-efficient alternative,

Currently, leaded avgas is used to fuel approximately 150,000 piston-engine aircraft in the
United States. As you know, lead boosts the octane of the fuel used in these aircraft,
protecting the engines against early detonation and preventing engine failure in flight.
Despite ongoing research and testing, there currently is no safe or affordable alternative to
leaded avgas to meet the needs of the GA aircraft fleet and FAA standards that ensure their
flight safety.

Without avgas, most existing GA aircraft engines will have to be de-rated from their
currently-certified power levels in order to maintain the FAA-required detonation margins
at an incredible cost to aircraft owners, operators, and the consumers who rely on their
service. Arbitrarily imposed changes would also result in a significant loss of power that
will reduce the performance and cargo capacity of many existing GA aircraft, severely
limiting their usefulness. These changes also pose a significant flight safety concern as a
reduction in power resuits in reduced aircraft performance leading to longer takeoff
distances and lower aircraft climb rates.

As you may be aware, GA contributes over $150 billion annually to the national economy
and supports approximately 1.2 million American jobs. However, GA is more than just
revenue and jobs. GA serves medical providers, law enforcement, small businesses, and
agricultural producers. Agricultural pilots treat more than 75 million acres of cropland
each year. In addition, GA aircraft provide service to all of the 19,600 public and private
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landing facilities in the United States. In our most rural communities GA aircraft are the
only means of reliable, year-round transportation available. Therefore, the use of a new
avgas that does not provide the same detonation protection as today’s fuel would turn most
single, twin-engine, and high-performance airplanes into non-airworthy aircraft drastically
affecting the national economy.

The GA industry, including aircraft and engine manufacturers, fuel producers and
developers, as well as groups representing pilots and aircraft owners, play a key role in the
process for finding suitable unleaded replacements for avgas. Each brings a mix of
technical knowledge, historical perspective and market understanding to the discussion
that must be considered to ensure General Aviation remains viable well into the future.

For these reasons, we urge both the EPA and FAA to work closely together with
representatives of the GA sector and the House and Senate GA Caucuses in finding an
alternative to leaded avgas. Furthermore, we urge you to carefully consider these concerns
before you move forward with any rulemaking that would stop the use of leaded avgas
before the FAA has an opportunity to take appropriate measures needed to approve a new,
safe, and affordable unleaded avgas that takes into account the safety of those aboard the
affected aircraft.

Sincerely,

XL s s

{ john \Ttn,Lu\L,

A G e Z Motisn

‘ /\,‘5(& Mo e sk

MlCHnu Saxbv, (\homu-




Lap-ZT 2011 10 28 AM SENATOR JOHN THUNE - South Dakota 202-228-5429 475

%M

Kichas d Luﬁ

/JJV C_ LB

/ Tvn e M
/?O‘P\[d\’ﬁf‘ | %fv\) JFed -

Pluw LA
/

jo hn Cor nYN

kk/ Heebehigen



Tes-Z1-20M 1028 AM SENATOR JOHN THUNE -

South Dakota 202-228-54289

wn

w



\3 €D Sr,q ’,
‘\)\'\ 6‘@‘

Fs T UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M’ & WASHINGTON, D.C. 20460
Z
%, $
"¢ prote®

DEC -1 201

OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of September 19, 2011, co-signed by 26 of your colleagues, to Administrator
Jackson. Your letter requests that the Environmental Protection Agency and the Federal Aviation
Administration (FAA) work closely together with representatives from the aviation sector in any efforts
to transition general aviation aircraft from leaded aviation gasoline (avgas) to an unleaded alternative.
Specifically you noted concern regarding a ban on lead used in avgas before a safe, viable, readily
available, and cost-efficient alternative is available.

I would like to clarify the EPA’s role and actions on this issue: the EPA does not have regulatory
authority over the composition or chemical or physical properties of aviation fuels. The EPA has the
authority to establish emissions standards for aircraft under Clean Air Act section 231, and is
responsible for judging whether emissions from aircraft, including aircraft lead emissions, cause or
contribute to air pollution which may reasonably be anticipated to endanger public health or welfare.
FAA, however, has the authority to regulate the content of aviation fuel. The EPA is coordinating on an
ongoing basis with FAA, and will continue to do so, on our activities related to the use of lead in
aviation fuel.

The EPA published an Advance Notice of Proposed Rulemaking (ANPR) in April 2010 regarding
leaded avgas. The purpose of the ANPR was to describe available data and request comment related to
lead emissions, ambient concentrations of lead, and potential exposure to lead from the use of leaded
avgas. The ANPR was issued in part in response to a rulemaking petition submitted by Friends of the
Earth in 2006 concerning leaded avgas. Since then, the EPA has continued to gather and analyze
relevant information. The ANPR and our current analytical work are focused on the issue of
endangerment, which is the first step in a long regulatory process. We are mindful of the complexity of
the issues involved, and the EPA is moving forward in a thorough and deliberate manner. Our analytical
work and data collection is likely to continue over the next one to two years.

I want to assure you that the EPA recognizes the importance of piston-engine general aviation
throughout the United States. Furthermore, safety considerations are always a high priority for us. We
will be working in concert with FAA, industry and aviation groups to keep piston-engine powered
airplanes flying safely, and in an environmentally responsible manner.

Internet Address (URL) « http://iwww epa.gov
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Any EPA regulatory action to address lead emissions from aircraft would involve a thorough process of
identifying options and would consider safety, economic impacts and other impacts. This would be done
in concert with the FAA, states, industry groups and user groups.

We appreciate the information you submitted about the importance of general aviation to the national
economy, rural communities, and American businesses and jobs. We look forward to continuing our

dialogue with FAA and the general aviation sector, as well as the House and Senate General Aviation
Caucuses.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Patricia Haman in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2806.

Singerely,

Gina MCarthy
Assistant Administrator
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September 28, 2012

Associate Administrator
Enviromental Protection Agency
Congressional and Legislative Affairs
1200 Pennsylvania Avenue, NW
Room 3426 Arn

Washington, DC 20460-0002

Dear Sir:

The Lincoln County Farm Bureau has provided me with a copy of their letter to you
regarding their request to have the Clean Water Act Guidance Document withdrawn by
EPA and the Army Corps of Engineers. | have enclosed a copy of that letter for your
review.

[ would like to ask that the situation outlined be carefully reviewed and that | be advised
of your findings. Whatever information and assistance you can provide will be greatly
appreciated. Please respond to me at P.O. Box 12470, Jackson, Wyoming 83002; or
by fax (307) 739-9520; or email to reagen_green@enzi.senate.gov. | look forward to

your reply.
Sincerely,
Michael B. Enzi

United States Senator
MBE:rbg

Enclosure



September 22, 2012

Lisa P. Jackson, Administrator, Environmental Protection Agency, Ariel RIOS Building,
1200 Pennsylvania Avenue, N.W., Washington, DC 20460

Tom Vilsack, Secretary of Agricixlture, United States Department of Agriculture, 1400
Independence Ave., S.W., Washington, DC 20250

Dear Administrator Jackson and Secretary Vilsack:

Please withdraw the Clean Water Act Guidance Document by EPA and the Army Corps of
Engincers.

If the Guidance Document were to be finalized, many areas of our ranches and areas throughout
the state would become regulated by the EPA under the Clean Water Act. Congress did not
mtend the Clean Water Act to regulate ditches and farm ponds, possible groundwater, and even
the rain once it falls to the ground.

The Clean Water Act has been successful in the previous 40 years. Now, the Guidance
Document seeks new and expanded authority beyond the scope of the law. This must be
withdrawn.

Thank you for your consideration.
Signed by members of the
Lincoln County Farm Bureau

538 Washington
Box 196
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The Honorable Michael B. Enzi
United States Senator

P.O. Box 12470

Jackson, Wyoming 83002

Dear Senator Enzi:

Thank you for your letter of September 28, 2012, to the U.S. Environmental Protection Agency (EPA)
Associate Administrator for Congressional and Intergovernmental Relations, forwarding a letter from the
Lincoln County Farm Bureau to the EPA Administrator Lisa P. Jackson. The Lincoln County Farm
Bureau letter requests that the EPA withdraw the draft Clean Water Act guidance document published by
the EPA and the U.S. Army Corps of Engineers (Corps), and expresses concerns that the draft guidance
would lead to increased regulatory control of ranches and farms. As the senior policy manager of the
EPA’s national water program, [ appreciate the opportunity to respond to your letter.

In May 2011, the EPA and the Corps announced the availability of draft guidance for public review and
comment that clarifies the scope of CWA protections in light of Supreme Court’s decisions. This
guidance, once finalized, would replace the 2008 guidance that the EPA and the Corps currently use. The
agencies developed the draft guidance because we and many stakeholders believe strongly that the current
guidance issued in 2008 is confusing and is causing avoidable delays and inconsistency for those who
need CWA permits.

I want to emphasize for the Farm Bureau that we have worked hard to prepare the guidance to assure it
would not establish any regulatory burdens for the nation’s farmers. The draft guidance would reaffirm
the existing regulatory exemptions for agriculture, including those for prior converted cropland. It would
not affect any of the exemptions from CWA section 404 permitting requirements provided by CWA
section 404(f), including those for ongoing agriculture, forestry, and ranching practices. The draft
guidance also would not change the existing statutory and regulatory exemptions from NPDES permitting
requirements for agricultural stormwater discharges and return flows from irrigated agriculture. It would
further clarify that groundwater, including groundwater in underground tile drainage systems, is not
protected as a “water of the United States” under the CWA.

We received over 230,000 comments, the vast majority of which were supportive of moving forward with
clarifying the scope of protected waters. We have revised the guidance in response to comments received,
and submitted a draft final guidance to the Office of Management and Budget for interagency review.
This document remains in interagency review. The agencies have not made a decision whether or not to
issue the guidance as final.

Internet Address (URL) « http.//www.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in the EPA's Office of Congressional and Intergovernmental Relations at 202-564-4836.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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WASHINGTON, OC 20510

November 17. 2010

The Honorable Lisa Jackson
Administrator

Environmental Protection Agency
1200 Pennsybvama Avenue, NUW.
Washington. D.C. 20460

Dear Administrator Jackson.

We write to raise concerns regarding implementation of the renewable fucl standard (RI'S) for
small refinerics. While the Department of Energy (DOI) is scheduled to complete an economic
impact study (his fall. we are concerned that there is the distinet possibility that the Department’s
study will not be completed by the end of the vear. In that case, the Environmental Protection
Ageney (EPA) would be imposing the RFS on small retineries without the benelit of what we
expect o be signilicantly superior data, presently being compiled by DOE. as dirccted under the
I'Y 10 Energy and Water Appropriations bill. Thercfore, we strongly urge vou to work directly
with DOE to ensure that vour decision making incorporates this new data, as envisioned by
Congress when it provided lunding to revisit the flawed study.

As you know. EPACT exempts small refinerics from RFS requirements out ot concern for unduce
economic injury. The kEnvironmental Protection Agency shared this same concern when they
expanded the number and size of refineries cligible for this temporary exemption in the RFS
rulemaking 1o include small business refiners. FPACT directed the Department of Energy to
determine it the RFS would impose a hardship on small refineries prior to imposing regulation.
With good information in hand. EPA could determine whether or not to extend the exemption.

In 2009. DOL issued a small refinery exemption study. Congress found the study to be
incomplete in many essential respects and directed DOE to reopen and reassess the study. Under
dircetion trom Congress, DOL is now working on what is expected to be a robust small refinery
study. It will review the financial health of the small relining sector. the cost of RFS
compliance. and stedy unique market dynamics—all of which are {undamental to sound
ceononiic evaluation and essential in helping EPA make good regulatory decisions.

In carly 2010, the REFS2 Preamble stated EPA knew that Congress (1) had disavowed the small
refinery study, and (2) had directed DOL: 10 reopen and revise the report. Despite this. we are
concerned that EPA appears 1o be poised to rely on the tlawed study and require small refineries
to comply with the RES by January 1, 2011, 1 the EPA moves forward with this decision
without the final DOE report, it will be acting upon what Congress has determined to be a flawed
study and would run counter o what Congress had envisioned under the Energy Policy Act of
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2005, We believe this undermines the intent of that Act and leaves small refineries vulnerable to
a mandate that has not tfully been considered. It is reasonable and rnight for I:PA to delay making
small refinenies subject to RFS requirements until (1) the DOE study is published and reviewed.
(2) it concludes no disproportionate economic hardship exists, and (3) small refinerics are given
lead-time to comply with the new requirements.

LPA is authorized to grant an RFS extension to a refinery due to hardship on a case-by-case
basis. EPACT provides two REFS protections to small retineries-—a sector wide study as well as
an individual option to petition EPA for regulatory relief. It is important to note, however. that
FPA's case-byv-case discretion was never intended to diminish. obviate, or replace the need tor
the sector wide study. The hardship exemption is a separate process than can rely on the distinct
¢conomic factors of an individual facility in evaluating the petition.

This 1ssue 1s unportant to our local economies and we believe local jobs are dependent upon

ensuring vour deciston is a well informed one. We seek yvour support to ensure that EPA will
proactively work with DOE to ensure that the latest data will be incorporated in your decision
making as envisioned by Congress before making a determination upon whether 10 extend the
exemption. We thank 1:PA for considering these views and taking time to review this matter.

Sincerely. f
s, y :
:“‘-.W , / -
K -
~-4€"‘w~—- o
/ Scndtm lohn Barrasso. M U Sunator Robcrl l Bunmtl

/o

Senator Lisa Murkowski

Wﬁ

Sumlo; \’huhad B. Enzi

Senator Orrin G, Hatch
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DEC 17 2010

OFFICE OF
AIR AND RADIATION

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

Thank you for your letter of November 17, 2010, co-signed by four of your colleagues,
urging the U.S. Environmental Protection Agency (EPA) to work directly and proactively with
the U.S. Department of Energy (DOE) to ensure that decisions we make with regard to small
refinery exemptions from the Renewable Fuel Standard (RFS) program are based on the latest
data. I am writing to inform you that this is indeed our intention.

Under Clean Air Act section 211(0)(9), small refineries are exempt from meeting the
volume requirements of the RFS program until calendar year 2011. The Clean Air Act allows
this exemption to be extended through 2011 and later years if it is determined that a small
refinery will be subject to disproportionate economic hardship from the RFS volume
requirements. Furthermore, the Clean Air Act provides two possible routes through which such
a determination can be made. The first is through a study conducted by the DOE of the impacts
on all small refineries. The second is through EPA's evaluation of a petition submitted by an
individual small refinery.

In evaluating individual petitions, EPA must consult with the DOE and “‘consider the
findings of the [DOE small refinery] study...and other economic factors.” As a result, the two
possible routes, while distinct and separate, are nevertheless linked together. As you know, DOE
completed an initial small refinery study, “EPACT 2005 Section 1501 Small Refineries
Exemption Study,” on February 25, 2009, but is in the process of issuing a revised study on
economic hardship for small refineries pursuant to a Congressional appropriations bill.

Throughout DOE's process of collecting and processing data for use in their revised
study, we have been in contact with DOE staff and shared information as appropriate. We have
also been coordinating with small refineries, including those that have submitted petitions
requesting an extension of the statutory exemption. We intend to continue these interactions as
we move forward.

We believe that our decision would be best informed, and most consistent with the Clean
Air Act, if we consider the findings of the revised DOE study before making a final decision on
any petition from a small refinery. To this end, we have not made a final determination

internet Address (URL) @ http:.//www.epa.gov
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concerning any of the small refinery petitions we have received to date, and we do not intend to
make such determinations until after the revised DOE study is completed.

The Clean Air Act specifies that all small refineries shall be obligated parties beginning
in calendar year 2011 absent an explicit extension of the applicable exemption. Since we have
not extended the exemption for any small refinery as of this date, the RFS standards for 2011
were calculated assuming that no small refineries will be exempt in 2011.> However, if by the
end of 2010 we make a determination that any small refinery will be subject to disproportionate
economic hardship based on the revised DOE study, the RFS standards that apply beginning
January 1, 2011, would not apply to that small refinery. Even if the revised DOE study and our
determination are not completed until after January 1, 2011, we still have the ability to exempt a
small refinery from the standard for calendar year 2011 since the RFS standard is an annual
standard and compliance is not required to be demonstrated until February 28, 2012. We have
communicated this with the small refineries that have petitioned us, and they understand the
situation. Moreover, based on discussions with DOE, we expect that the revised study will be
completed early in 2011, and we will make our determinations regarding extensions of
applicable exemptions shortly thereafter.

Again, thank you for your letter. If you have further questions, please call me or have
your staff contact Patricia Haman in EPA's Office of Congressional and Intergovernmental
Relations at (202) 564-2806.

Sincerely,

Gina MgCarthy
Assistant Administrator

*Final rule was signed on November 23, 2010.
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United States Senate
Washington, DC 20510

Dear Senator Enzi;

We want to bring to your attention that the U.S. Environmental Protection Agency’s
Aging Initiative has given a constituent community an award for Building Healthy Communities
for Active Aging.

The City of Casper Wyoming was selected for one of the 2008 Commitment Awards for
their Boomer Study, a comprehensive analysis impacts demographic changes will have on
Casper in the coming years. In response to the report, Casper has made a commitment to
improving the environment for older adults. The City is considering several policy changes,
including: focusing development of new sidewalks in areas the will benefit older adults;
changing zoning to allow a wider variety of senior housing to built; and redeveloping the of Old
Yellowstone District with senior-friendly design.

The principal goal of the Building Healthy Communities for Active Aging awards
program is to raise awareness about how communities can incorporate smart growth and active
aging principles that lead to a healthier environment. Casper’s commitment to provide older
adults the opportunity to replace some of their driving with walking and biking will enhance the
health of older adults while improving the environment for all its citizens.

Enclosed is the 2008 awards booklet highlighting Casper and three other award winner’s
activities. We encourage you to visit the EPA’s Aging Initiative website that will soon post the
2008 winners and the awards booklet at www.epa.gov/aging.

If you have any questions, please contact me or have your staff contact Clara Jones in
EPA’s Oftice of Congressional and Intergovernmental Relations at (202) 564-3701.

Sincerely,

Lo VE

Ruth McCully
Director

Interet Address (URL) @ http://www.epa.gov
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OFFICE OF
CHIEF FINANCIAL OFFICER

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi;

I am pleased to provide you with the full-text draft of the Environmental Protection
Agency’s (EPA) FY 2011-2015 Strategic Plan, our latest draft document in carrying out the
three-year update required by the Government Performance and Results Act of 1993 (GPRA).
The Agency’s Strategic Plan identifies the measurable environmental and human health
outcomes the public can expect over the next five years and describes how we intend to achieve
those results. We would appreciate receiving your views on the enclosed full-text draft by July

30, 2010.

It is our aim to produce a streamlined, executive-level Strategic Plan that we will use
routinely as a management tool to advance the Administrator’s priorities and EPA’s mission. To
this end, we have sharpened our strategic goals and objectives and have offered a focused set of
strategic measures that better inform our understanding of progress and challenges alike in
managing our programs. Our new cross-cutting fundamental strategies are directed at improving
the way we carry out our work. We anticipate that this new approach will foster a renewed
commitment to accountability, transparency, and inclusion.

We will use your feedback along with input from Agency partners and stakeholders and
the general public this summer as we prepare the final FY 2011-2015 EPA Strategic Plan for

release by September 30, 2010.

For your convenience, the full-text draft of the Plan is also accessible through
http://www.epa.gov/ocfo/plan/plan.htm. Please address written comments to Vivian Daub at

Strategic_Plan@epa.gov or to:

Vivian M. Daub, Director, Plannmg Staff

Office of Planning, Analysis, and Accountability (MC 2723A)
Office of the Chief Financial Officer

U.S. Environmental Protection Agency

Washington, D.C. 20460

Internet Address {URL) ® nttp:/iwww.epa.gov
Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper



If you have any questions or concerns, please contact me or have your staff contact Clara
Jones in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-3701 or
Jones.Clara@epa.gov.

Sincerely,

Barbara Bennett
Chief Financial Officer

Enclosure
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OFFICE OF
CHIEF FINANCIAL OFFICER

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

On behalf of the Environmental Protection Agency (EPA), I am pleased to provide you
with the FY 2011-2015 EPA Strategic Plan, a periodic update as required by the Government
Performance and Results Act of 1993 (GPRA).

The FY 2011-2015 EPA Strategic Plan (Plan) identifies the measurable environmental
and human health outcomes the public can expect over the next five years and describes how we
intend to achieve those results. In providing a blueprint for accomplishing our priorities, the
Plan presents five strategic goals, accompanied by five cross-cutting fundamental strategies,
designed to adapt our work to meet today’s growing environmental protection needs. The Plan
also reflects the contributions of our federal, tribal, state, and local partners as well as the
importance of our ongoing collaboration with our partners and stakeholders in achieving the
progress we expect. It also represents a commitment to our core values of science, transparency,
and the rule of law in managing our programs.

For your convenience, the full text of the Plan is accessible electronically through
http://www.epa.gov/ocfo/plan/plan.htm. For additional copies of the Plan, please contact me or
have your staff centact Clara Jones in EPA’s Office of Congressional and Intergovernmental
Relations at (202) 564-3701 or Jones.Clara@epa.gov.

In this our 40th anniversary year, EPA celebrates its founding, but faces some of the most
far-reaching and complex environmental challenges in its history. We expect that the principles
and strategic outlook of this Plan will guide us wisely in our work now and in the years to come.

Sincerely,

bara J. Bennett
Chief Financial Officer

Enclosure
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OFFICE OF
CHIEF FINANCIAL OFFICER

The Honorable Michael B. Enzi
United States Senate
Washington, D.C. 20510

Dear Senator Enzi:

On behalf of the Environmental Protection Agency (EPA), I am pleased to enclose the
FY 2011-2015 Strategic Plan. A pre-publication version was formally transmitted to the
Congress on September 30, 2010, as required by the Government Performance and Results Act
of 1993 (GPRA).

EPA’s FY 2011-2015 Strategic Plan provides a blueprint for accomplishing our priorities
for the next five years. This Plan presents five strategic goals for advancing our environmental
and human health mission outcomes accompanied by five cross-cutting fundamental strategies
that set expectations for how the Agency works to achieve these goals.

This Plan sets forth our vision and commitment to protect human health and to preserve
the environment for future generations as we undertake the important work that lies ahead. We
will continue to work closely with the Congress as we implement the GPRA Modernization Act
of 2010 to sustain attention on our priorities and achieve measurable results.

If you have questions regarding this Plan or would like additional copies, please have
your staff contact Clara Jones in EPA's Office of Congressional and Intergovernmental Relations

at (202) 564-3701 or jones.clara@epa.gov.

Sincerely,

rbara J. Bennett
Chief Financial Officer

Enclosure

Internet Address (URL) & hitp://www epa.gov
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Mnited States Denate

WASHINGTON, DC 20510

July 25, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson;

We are writing to express significant concerns regarding the Environmental Protection
Agency’s (EPA) reconsideration of the 2008 National Ambient Air Quality Standards (NAAQS)
for ground level ozone. EPA’s reconsideration is occurring outside the statutorily directed 5-
year review process for NAAQS and without any new scientific basis necessitating a change in
the 2008 standard. Moreover, this decision will burden state and local air agencies that, in the
current budgetary climate, can hardly cope with existing obligations. Likewise, the economic
impact of EPA’s proposal, while not determinative in setting NAAQS, are highly concerning,
particularly in light of the billions of dollars in new costs that EPA has acknowledged would be
imposed on America’s manufacturing, energy, industrial, and transportation sectors. In light of
EPA’s intention to issue the final reconsideration rule by the end of July, the undersigned
members of the United States Senate respectfully request that EPA continue its ongoing statutory
review of new science, due in 2013, and not finalize the reconsideration at this time.

Regulatory Background

As you are aware, under the Clean Air Act (CAA), EPA establishes “primary” and
“*secondary” national ambient air quality standards for ground level ozone and other air
pollutants. Primary standards are those “the attainment and maintenance of which ... are
requisite to protect the public health.” 42 U.S.C. 7409. While EPA must allow an “adequate
margin of safety” when setting primary standards, the CAA’s legislative history indicates that
these standards should be set at “the maximum permissible ambient air level ... which will
protect the health of any [sensitive] group of the population.” See S.Rep. No. 911196, 91st
Cong., 2d Sess. 10 (1970) (emphasis added). Secondary standards “specify a level of air quality
the attainment and maintenance of which ... is requisite to protect the public welfare from any
known or anticipated adverse effects associated with the presence of such air pollutant in the
ambient air.” 42 U.S.C. 7409. Under Section 109(d)(1) of the CAA, EPA must complete a
“thorough review” of the national ambient air quality standards “at 5-year intervals” and revise
as appropriate.
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Over time, EPA has tightened the ozone standard from 125 parts per billion (ppb) in the
1970s to 84 ppb in the 1990s. In March 2008, after a review process that took eight years, EPA
further revised the primary ozone standard to 75 ppb and made the secondary standard identical
to the revised primary standard. See 73 Fed. Reg. 16,436. EPA determined in 2008 that the 75
ppb standard was adequate, but not more stringent than necessary, to protect public health.
Important decisions by state and local governments, businesses, and citizens have been made
since that date in reliance on the 2008 standard.

In January of 2010, less than two years after issuing the 2008 standards, EPA announced
its decision to revisit EPA’s 2008 decision and to set new NAAQS for ground level ozone. This
was a voluntary decision by EPA that was neither ordered by the courts nor mandated by law.
Nor does administrative reconsideration of the NAAQS contain the public participation and
mandatory review of new science required under the ongoing statutory 5-year review process.
EPA’s public statements indicate that the finalization of the new ozone standards could occur as
soon as this month.

Significant Concerns with EPA’s Current Approach

Several aspects of EPA’s decision in this regard are troubling. First, the standard selected
by EPA may force most large populated areas of the United States into non-attainment status for
ground level ozone. In fact, a report by the Congressional Research Service in December 2010
made this point in very clear terms: “At 0.060 ppm [60 parts per billion], 650 counties—rvirtually
every county with a monitor—exceeded the proposed standard.” Even EPA’s own estimates
suggest that the new standard could add $90 billion dollars per year to already high operating
costs faced by manufacturers, agriculture, and other sectors. Areas that will not be able to meet
EPA’s proposed new NAAQS will face increased costs to businesses, restrictions on
infrastructure investment, and limits on transportation funding. Recent studies indicate that each
affected state could lose tens of thousands of jobs.

Second, EPA’s new ozone standards are being finalized just three years after the agency’s
original decision, This is at odds with the CAA’s statutory NAAQS review process that includes
mandatory reviews of new science and affords public participation and comment. EPA is
already more than three years into the current statutory five-year review cycle for the 2008 ozone
NAAQS. We are concerned that EPA’s current ozone rulemaking is at odds with important
procedures and safeguards afforded by the Clean Air Act.

Third, the new standards will create significant implementation challenges for the states
and local air agencies that oversee nonattainment areas. As you know, most states are facing
constrained fiscal situations and meeting existing obligations is already difficult. Many states
will likely find it difficult if not impossible to develop and implement new compliance plans for
the new standards.
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For the foregoing reasons, we would respectfully urge EPA to withdraw the current
proposed reconsideration and continue the ongoing 5-year NAAQS review process set forth in
the Clean Air Act.

Sincerely,
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Congress of the United States

MWashington, D 20515
June 14, 2013

Acting Administrator Bob Perciasepe
U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Administrator Perciasepe,

We are contacting you about the Environmental Protection Agency’s (EPA) proposal to partially
disapprove the State of Wyoming’s State Implementation Plan (SIP). We respectfully request
that you reschedule the public hearing date sixty days later than is currently scheduled and hold
an additional public hearing in Wyoming to allow for greater public involvement. We also
request that the EPA delay the deadline for accepting public comment 30 days after the public
hearing dates. This will allow all interested parties adequate time to respond to the agency’s
proposed changes.

The EPA’s revised proposal partially disapproving of the State of Wyoming’s SIP ignores the
good work of the Wyoming Department of Environmental Quality (DEQ) and is an unnecessary
overreach on an issue that is best regulated at the state level. Further, the public hearing on the
revised proposal does not allow adequate time for Wyoming stakeholders to review and analyze
the new plan.

The Wyoming DEQ followed all of the factors specified in the Clean Air Act and developed a
reasonable approach to addressing regional haze. The plan balanced the need to address regional
haze with the need to do so in a cost effective manner. The EPA has proposed a more costly
solution with only marginal benefit. This will lead to higher electricity costs and job losses at a
time when our economy cannot afford either.

The regulation of regional haze is focused on improving visibility, not public health. It has
traditionally been the role of the states, not the federal government, to determine the most
effective method of visibility improvement. The EPA’s partial disapproval of the Wyoming SIP
flies directly in the face of the traditional role of the states. The people who live in the State of
Wyoming should be given deference in determining how to approach to the regulation of
visibility.

The changes in EPA’s new plan could have significant impacts on Wyoming’s families, and
requires a thorough analysis and thoughtful input from all interested stakeholders. Thank you for
your immediate attention to our request.

Sincerely,

W V. 4 4‘
(] . .
fM
Michael B. Enzi J Barrasso, M.D. yifia Lummis

United States Senator ited States Senator Member of Congress
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